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CURRENT TOPICS 


Lord Rushcliffe 


THE death of Lord RusHcLirFE on 18th November at the 
age of seventy-seven removes from among us one whose name 
will always be associated with the scheme of legal aid 
embodied in the Legal Aid and Advice Act, 1949. Only a 
short time before his death it was made known that the 
scheme, or a substantial part of it, had had to be shelved for 
financial reasons. As Henry Bucknell Betterton he was 
called to the Bar in 1896 and was in busy practice until in 
1914 he ertered Government service. From 1918 to 1935 he 
represented Rushcliffe in Parliament, and took’ the name of 
his old constituency when he became a peer in 1935. In 1923 
he became Parliamentary Secretary to the Ministry of Labour 
and was made a baronet in 1929. In 1933 he introduced and 
carried through the Unemployment Act. In 1942 he was 
appointed chairman of the Land Title Inquiry and also of the 
Committee on Trained Nurses’ Salaries. In 1945 he was 
chairman of the Committee on Legal Aid and Advice. 


The Lands Tribunal: First Members 


THE names of the first members of the Lands Tribunal 
were announced on 21st November in the House of Commons 
by the ATTORNEY-GENERAL. The President will be Sir 
WILLIAM FITZGERALD, K.C., Chief Justice of Palestine from 
1944 to 1948, and the first three members of the tribunal will 
be Mr. J. P. C. Done, F.R.LC.S., an official arbitrator, 
Mr. J. L. Mine, F.R.L.C.S., and Mr. I. WEBSTER, a member 
of the Council of The Law Society and of the Local Govern- 
ment Boundary Commission. Solicitors will take particular 
pleasure in Mr. Webster's appointment to this important 
office, for it will fall to the original members of the new 
tribunal to establish it in the public confidence as a worthy 
instrument for the administration of justice in an increasingly 
important sphere. 


Permitted Use: No implied Warranty by Lessor 


THE case of Edler v. Auerbach, reported in our last issue 
(ante, p. 727), involved a number of interesting points of law, 
one of which in particular is of topical importance to those 
concerned with planning problems. The Defence (General) 
Regulations, 1939, reg. O8CA, para. (1), provides that housing 
accommodation which has been used for residential accom- 
modation at any time since 31st December, 1938, may not 
be used for purposes other than residential purposes without 
the consent of the local housing authority. During negotiations 
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for letting of rooms, which he knew had been used _ fot 
residential purposes in 1939, the lessor stated that the rooms 
had not been used for residential purposes and might be 
used for office purposes. By the lease the lessee covenanted 
to use the rooms for professional purposes only. In dealing 
with a plea that there was an implied warranty that the 
lessee could use the premises for professional purposes, 
DEVLIN, J., referred to the principle that there is no contract, 
still less a condition, implied by law on the demise of real 
property that it is fit for the purpose for which it is let, and 
said: “ This principle... has often been applied in cases 
where the premises are physically unfit for the purpose. 
I think it is equally applicable where premises are, so to 
speak, legally unfit. It is the business of the tenant, if he 
does not protect himself by an express warranty, to satisfy 
himself that the premises are fit for the purpose for which 
he wants to use them, whether such fitness depends on the 
state of their structure or the state of the law or on any othet 
relevant circumstances.’ The reference to fitness depending 
on the state of the law is most interestingrat the present tim« 
for its bearing on planning restrictions. The words ol 
Devlin, J., seem applicable to questions arising out of the 
necessity for planning permission where premises are leased 
for a purpose involving a material change of use, and they 
reinforce the generally accepted view that, in the absence olf 
an express warranty by the lessor as to the purposes fot 
which the property may be used, an intending lessee must 
make his own inquiries as to the permitted use and obtain 
any necessary planning permission. 


Planning Appeal 

A cAsé of more than local interest was recently decided 
by the Minister of Town and Country Planning when he 
permitted the erection of a horticultural shed and two 
greenhouses on land at Gravesend Road, Kent, subject to 
certain conditions. When the application was made to the 
Kent County Council for permission, the Ministry of 
Agriculture and Fisheries advised that the proposal should 
be refused as the land was not likely to form an economi 
agricultural unit. Permission was refused, but the applicant 
was informed that, if he could get support from the Ministry 
of Agriculture, favourable consideration would be given to 
a renewed application. An appeal was made to the Minister 
of Town and Country Planning, owing presumably to failure 
to get such support. The Ministry of Agriculture refused 
to accede to a request by the Kent County Council that they 
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should be represented at the ensuing local inquiry, and in 
the absence of any competent witness to support the 
views expressed by that Ministry and upon which the refusal 
had been mainly based, the county council’s representative 
pointed out at the hearing the unsatisfactory state of affairs 
resulting. He stated that the county council, which was 
statutorily obliged to consult with the Ministry of Agriculture, 
considered that it would be a waste of public money to 
utilise its own agricultural experts to duplicate the work 
done by the Central Government Advisory Service. At the 
same time, it appeared to be out of keeping with the principles 
of justice that the applicant should not be confronted with 
any witness or any precise evidence in relation to the reason 
given for refusing his application, Not only had the Ministry 
of Agriculture refused to send any representative to appeal 
hearings, but the Ministry’s written observations might not 
be furnished by the county council to the applicant. Under 
these circumstances the county council urged the Ministry 
to allow the appeal. The case is both a vindication of the 
democratic institutions of local government and a condemna- 
tion of bureaucratic tendencies which occasionally manifest 
themselves in central government. 


Remuneration of Solicitors to Hospital Authority 


AN untisual method of remunerating solicitors was proposed, 
and rightly rejected, at a meeting on 25th October of Bingley, 
Keighley, Skipton and Settle Hospital Management Committee. 
The Finance Committee recommended that a solicitor be 
appointed to conduct the normal business of the committee on 
a retaining fee basis. It was proposed that a list of normal 
duties be formulated and solicitors be invited to apply for 
appointment, stating the fee required. Mr. STEPHEN BRown 
said he felt the suggestion was unusual, and one upon which The 
Law Society would frown considerably. If they were trying to 
obtain the services of a full-time solicitor as a member of 
the staff it was quite proper to advertise for applicants, but 
no reputable firm would ask for work either as the result of 
an advertisement or not. Mr. Brown added that if the 
question arose he would not be prepared to apply nor take 
on the job because he felt it would be most improper for him, 
as a member of the committee, to be engaged in a professional 
capacity. ‘‘ You would be far better advised to decide 
which firm you think would give the best service, go to them 
and try and agree a retainer,”’ he said. A motion that the 
officers appoint solicitors in the districts concerned where 
necessary, and the matter be reviewed at the end of a year, 
was carried. 

Town Clerks’ Salaries 

THE Joint Negotiating Committee for Town Clerks and 
District Council Clerks have submitted their salary scales 
based on population, and some councils have taken the view 
that the time is not opportune for the scale to be put into 
operation. There is no reason why the matter should not be 
put before a conference of local authorities, having regard to 
the present national emergency, in order to prevent the 
danger of it being hereafter said that the new scales were 
shelved, not because of any temporary desirability of joining 
in a fight against inflation, but because of the undesirability 
of the scales themselves. Failure to understand the issues 
is not uncommon, as can be seen in a leading article in the 
bradford Telegraph and Argus of 10th November, which 
contends that salaries are still reasonable, especially since 
electricity, gas and hospitals have come under national 
control. Misconceptions, particularly on little-explored sub- 
jects such as the duties of town clerks, can easily become 
current and should be corrected at once. Particularly as a 
result of the Town and Country Planning Act, 1947, the 
duties of town clerks were rarely heavier. 


Street Betting 
lu Chief Metropolitan Magistrate, Sir LAURENCE DUNNE, 
and the Police Federation of England and Wales agreed in 
their evidence last week before the Royal Commission on 
Betting, Lotteries and Gaming that the law with regard to 
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street betting was unenforceable, and held in undisguised 
contempt. Sir Laurence Dunne’s evidence was impressive, 
both by reason of his bold grasping of the nettle, and the 
rare common sense which he showed in dealing with a matter 
of public controversy. “He said: “I believe that gambling 
has assumed proportions which make it a social evil. Gambling 
offers the only obvious hope to many people of securing 
sufficient money in a lump sum to acquire a business, purchase 
a home, or do many of the things which everyone at hea:t 
wishes to do. If gambling debts were recoverable at law it 
would tend to diminish the volume of betting ; were such a 
course possible, it must be to the national benefit to discontinue 
football pool betting and to close all dog tracks, whose only 
excuse for existence is to provide the public, and particularly 
the poorer classes, with practically infinite opportunities for 
betting. In these circumstances, and only in these circum 
stances, I very much doubt whether the continuance of 
attempts to enforce the Street Betting Act are worth thx 
candle.” 
German Property 

CLAIMS by pre-war creditors of German debtors (including 
the German State) to a dividend in the proceeds of German 
property under the control of custodians of enemy property 
will, when the Distribution of German Enemy Property Bill, 
read a second time in the Commons on 15th November, 
becomes law, be considered by an administrator appointed by 
the President of the Board of Trade and assisted by an 
advisory committee consisting of representatives of classes 
of creditors. The committee will be asked to advise on the 
classes ranking for payment, priorities, if any, and any other 
matters considered necessary. Where a creditor here has a 
claim against assets which can be traced in this country, he 
will have the option of pursuing his claim against thos« 
assets or of taking his chance against the general pool of 
German assets in this country. German assets in colonial 
or other overseas territories over which His Majesty exercises 
jurisdiction are excluded by the Bill and will be dealt with, 
if necessary, in separate legislation by the territories 
concerned. Germany, under the Bill, will mean the territory 
of that country on 1st March, 1938, and therefore the property 
of an Austrian living in Germany, either before or after the 
Anschluss, will be excluded. The estimated value of the 
assets concerned is £15,000,000, including £10,000,000 in 
liquid form. The present estimate of claims is between 
£100,000,000 and £120,000,000. 


Recent Decisions 


In Schooley v. Nye and Others, on 15th November (The 
Times, 16th November), the Court of Appeal (BUCKNILL, 
SOMERVELL and DENNING, L.JJ.) held that, where a county 
court judge had a private interview with a referee under the 
Landlord and Tenant Act, 1927, concerning a case which 
had been referred to him under that Act, it was possible that 
the attitude taken by the referee might have influenced the 
judge in his decision, and the tenant was therefore entitled to 
have the judge’s decision set aside. Somervell, L.J., pointed 
out that the method of communication with the referee was 
most undesirable because the relevant rules of procedure 
clearly contemplated that the referee’s report should be in 
writing and prescribed the circumstances in which a further 
report could be obtained from the referee. 

In Belcher and Others v. Reading Corporation, on 15th 
November (p. 742 of this issue), Romer, J., held that it 
was not ultra vires for the defendant corporation to fix new 
and increased rents for council houses built under the Housing 
Act, 1936. His lordship said that the council had to remember 
that the tenants were people of small and sometimes very 
small means, and also they had to be mindful of the interests 
of the ratepayers as a whole, the majority of whom in Reading 
were people of comparable means with the tenants of council 
houses. He held that the council had carefully and 
conscientiously observed their duties to their tenants without 
losing sight of the duties they owed to the ratepayers as a 
whole. 
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TOWN AND COUNTRY PLANNING ACT, 1947: 
MATERIAL CHANGE OF USE 


In an article at 93 SoL. J. 259 we gave some consideration to 
circular No. 67 issued by the Ministry of Town and Country 
Planning which informed local authorities, among other 
things, of the tests they should apply to decide whether a 
change of use was development. Particular difficulty often 
irises in applying these tests where a change of use relates to 
part only of a building, and one or two of the problems were 
discussed in that article. A few months ago this difficulty 
was recalled to the writer’s mind by a paragraph in a London 
evening newspaper and, as it is one which is constantly arising 
in practice, it merits some further discussion. 

The newspaper paragraph referred to was headed, ‘‘ Council 
fight ‘ work at home’ factories,” and started : 

‘A campaign against one-man businesses ‘ operating 
without authority ’ in is to start soon. 

The borough’s planning sub-committee have been told to 
comb the district for people using private houses and 
bombed shops, without the council’s permission, as 
‘ factories ’ and ‘ shops ’.”’ 

After giving further details of the borough council’s policy, 
the paragraph finished 

“ As part of the campaign, a poster is to be circulated in 
the district warning that anyone making and selling goods 
without permission should seek it at once. It might not be 
granted if they are ‘ dug out ’ first.” 

If a person uses the whole of a private house as a shop or 
factory without living in it, then clearly a material change of 
use has taken place, but the campaign described appears, from 
the report, to be directed as well at those who are carrying 
on some manufacturing or commercial activities in their own 
dwelling-houses. 

Before discussing the matter, another example from practice 
is given to illustrate the difficulty which arises. A hire-car 
proprietor purchased a private house with garage for one car 
attached ; he lived in the dwelling-house with his family, but 
in one room had a telephone and from this room directed his 
business, receiving telephone calls from customers and 
instructing his drivers ; one car was kept in the garage and 
another car was sometimes standing in the drive, but the 
majority of his cars were kept elsewhere ; there were also 
certain other indications of the business carried on. No 
planning permission had been applied for ; indeed, there was 
no time to obtain it before the decision to purchase had to be 
made. An enforcement notice was served under s. 23 of the 
Town and Country Planning Act, 1947, and the owner 
appealed to the local magistrates and subsequently to the 
appeal committee of quarter sessions, but, in both cases, the 
enforcement notice was upheld. 

Local planning authorities already have their hands full in 
controlling development and preparing their development 
plans, and it will often happen that the change of use of part 
of a dwelling-house will first be brought to their notice by 
complaints from neighbours of noise or other loss of amenity ; 
in the case referred to in the last paragraph the authority 
produced neighbours to support their case, though it did not 
originate with complaints from these neighbours. Now the 
Minister says, in para. 4 (ii) of Circular 67, that he is advised 
that ‘‘ in considering whether a change is a material change, 
comparison with the previous use of the land or building in 
question is the governing factor and the effect of the proposal 
on a surrounding neighbourhood is not relevant to the issue. 
That is to say, the question to be decided at this stage ” (the 
giving of a determination under s. 17 of the Act) “‘is not 
whether the change is one which ought to be permitted but 
whether it can be controlled at all.’’ This might perhaps 
have been put more clearly, because the effect of the proposal 
on the neighbourhood is very relevant for the purpose of 
comparing the previous and proposed uses, and that the 
Minister himself takes this view seems evident from a case 
quoted in his Ministry’s sixth Bulletin of Selected Appeal 


Decisions (VI/27). The appellant in this case occupied a 
private house standing in one and a half acres of ground in 
an area of low density residential development near the centre 
of a village; she kept up to six breeding bitches, sold the 
puppies and undertook the seasonal stripping of dogs, a noti 
board advertising these activities being displayed on 
premises. In reporting the Minister’s decision that th 
activities did not constitute a material change in the use of 
the premises, the Bulletin says: ‘‘ A further consideration 
which had exercised the minds of the council and given rise 
to complaints by neighbouring residents was that of disturl 
ance caused by the barking and yapping of the dogs. Th 
Minister took the view that the amount of noise created by 
the dogs might be material evidence of the extent of th 
business which was being carried on and the degree to which 
the residential character of the business |s7c) had been departed 
from ; but that planning permission was not to be used as a 
substitute for the remedies which were available to neighbours 
under the law of nuisance, or the test of nuisance to 
substituted for the test of material change.’’ Clearly, t 
test of nuisance is different from that of material chan the 
appellant might have kept forty dogs as pets—not for breedi1 
or sale—and no question of material change of use would | 
arisen, but that of nuisance might well have dom On the 
other hand, nuisance must, in the writer’s opinion, be a factor 
in testing whether a change is material. 

While, on the one hand, a change of use which 
neighbourhood may in some cases not be material, on 
other hand, changes of use which cause no disturbance an 
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draw no undue attention to themselves may be material if 
they are substantial. Paragraph 4 (il) of Circular No. 67 
having stated that a change in kind will always be material 
e.g., from house to shop or from shop to factory—but that a 
change in the degree of an existing use may be “ material 


“In the case of a change 
rt 
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only if it is very marked, says : 

use involving only part of a building, which would ne 
continue to be used as a whole, the Minister takes 
that the question whether there is a material change of us¢ 
should be decided in relation to the whole premises and not 
merely in relation to the part, i.e., the point at issue is whether 
the character of the whole existing use will be substantially 
affected by the change which is proposed in a part of thie 
building.”’ This general principle does not, however, appeat 
to be logically applied, for it seems appatent from the last 
sentence of the same paragraph that if there is a chai 
the kind ot use of part of the premises the Minister would 
regard it as a material change in any event, c.g., if part 
used as a shop or for manufacturing. The sentence referred 
‘The use, however, of part of a privat 


to reads as follows: 
residence for a shop would clearly be a material chan 


since even if the shop were to be confined to part of th 
building, its establishment would involve a change in th 
kind of use.”’ 

Cases of part user of dwelling-houses fall roughly into two 


classes, namely : 

(1) Where one or more rooms in or atta hed to or in the 
curtilage of the house are appropriated to a | 
manufacturing use. 

(2) Where there is no such special appropriation b 
non-domestic use is carried on in the ordinary domestt 
rooms with domestic use. 

pecial appropriation, there 


In class (1), where there is a 
d, and if 


is a change in the kind of use of the part appropriat 
would seem a change in the sind of a part is sufficient to 
change the character of the whole even if the 
remains residential, and whether or not any distur 
caused to others. This seems to follow from the last senten 
of para. 4 (iii) of Circular No. 67, though, as stat <d abo thi 
seems somewhat illogical. On this point reterence may be 
made to the Minister’s published decision, VI/20, wher 
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Minister held to be a material change the use of a washhouse 
and store at the rear of a two-storey terrace house as a cloth- 
mending room, in which two sisters who had formed them 
selves into an unincorporated company employed two trainees, 
and lavatory. On the other hand, the use of one or two rooms 
in the house of a professional or semi-professional man in 
which clients, patients or others might consult him would not 
be a material change unless it went so far as to constitute a 
change of kind, e.g., if a solicitor, in addition to interviewing 
clients, set up an office in his house. So a hairdresser could 
not, it is suggested, set up a hairdressing establishment in his 
front room without planning permission, for this is setting up 
a shop as defined in the Use Classes Order, 1948, but a 
chiropodist could practise in his front room without any 
permission. 

In class (2), where there is no special appropriation of 
any part of the premises, whether the change is material or 
not will depend upon whether the character of the premises 
as a Whole has been changed, which, in turn, will depend on 
the degree and extent of the non-domestic use in comparison 
with the domestic use, and any outward effect by way of 
disturbance or otherwise will be a factor in measuring this 
degree and extent. 

It is unlikely that the taking in of washing by a housewife 
would be material, the washing being carried on in the 
domestic kitchen or scullery, or any form of “ outworking ”’ 
for factories carried on in the ordinary living-rooms by 
members of the family. The published decision, VI/20, is 
also relevant in this case. So the borough council in the 
newspaper report quoted at the beginning of this article 
might have great difficulty, say, in stopping the manufacture 
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by members of a hawker’s family of paper windmills to | 
sold by him in the street. 

The decision of the Minister in the “ dog ”’ 
referred to gives some useful guidance as to 
extent 

‘Where the sale of puppies is carried on, the questior 
may arise whether a business is so carried on in tl] 

dwelling-house as to oust the residential character of t] 
dwelling-house ; but in the present case, the use for thi 
purpose and to the extent proposed of a house with one an 
a half acres of ground attached to it in a country villag 
could, in his view, no more be accepted as constituting ; 
material change in the residential character of the property 
than could the sale of fruit and vegetables in season by thi 
owner of a country house with an orchard and large garden 
and the erection of a board to advertise the fact.”’ 


case alread) 


‘degree and 


’’ in cases in this class, as follows : 


It might be, of course, that the decision in this case would 
have been different had the house been one with a small 
garden in a town. 

[he wisest course wherever doubt arises is to submit an 
application for a determination under s. 17 of the Act. Even 
if it is known that the planning authority would grant 
permission, it is as well to make a s. 17 application, eithe1 
before or with an application for planning permission, becaus« 
the grant of permission will carry with it a liability to 
development charge; for this reason, if the authority deter 
mine that the change of use is material but grant permissio1 
it may well be worth while appealing to the Minister under 
Such an appeal costs little, as it will normally b 


R. N. D. H. 
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decided on written representations. 


CONTROLLED PRICE HOUSES—II 


Tue first part of this article contained an outline of the 
provisions of the Defence (General) Regulations, 1939, and 
of the Building Materials and Housing Act, 1945, which 
control the maximum prices of recently erected houses. 
Before noting the extensions of these provisions by the Housing 
Act, 1949, special attention is drawn to one very common 
misapprehension. It is well known that works costing not 
more than £100, for instance the building of a garage, may be 
carried out without a licence. It is often assumed that a 
person who holds a licence to build a house without a garage, 
say at a cost of £1,200, may at the same time also build a 
garage at an additional cost of £100 without getting a licence 
to build the garage. A close inquiry into the terms of the 
relevant orders shows that this is not the case. In the first 
place the general rule under reg. 56A, para. (2), is that all 
works for the construction, alteration, repair, etc., of a building 
must be licensed. The Minister has power, however, to 
authorise the carrying out of work without a licence and he 
may specify the limits of cost applicable in any period. In 
pursuance of this power the Minister has made a number of 
orders, the present one being the Control of Building Opera- 
tions (No. 13) Order, 1949, which permits work to be done 
without a licence on any single property during the period 
between Ist July, 1949 and 30th June, 1950, if its cost, 
together with the cost of any previous work carried out on 
the property without a licence in the period does not exceed 
£100. As the only work which is relevant for this purpose 
is work carried out without a licence the question immediately 
arises as to whether the “ free ’’ allowance up to £100 granted 
by the general licence under the order may be added to the 
cost of work done under a specific licence. In the case of 
Dennis & Co., Lid. v. Munn (1949) 1 All E.R. 616, a licence 
for certain work authorised expenditure of £34 only, but work 
costing {50 was carried out. The work which could be carried 
out without a specific licence at that time was limited to that 
costing £10 in a period of six months and, in addition {2 in 
any one month. It was contended that the amount of the 


‘free ’’ allowance might be added to the amount authorised 
by the licence, but the Court of Appeal rejected this contention. 
Denning, L.J., said, “the general licence is only available 


in respect of severable work—work ordered separately and 
executed separately. When there is one indivisible work in 
hand, covering more than the free allowance, a_ specifi 
written licence must be obtained, and it is not permissible to 
increase the amount authorised by that specific licence by 
adding to it free allowance.” 

By way of illustration of these rules the case may be taken 
of the building of a garage with a house. It is understood 
that in granting a licence for the building of a house to which a 
controlled price will apply it is not usual to include permission 
for the erection of a garage. Consequently a licensee often 
wants to use the “free ’’ allowance of £100 to justify the 
erection of a garage. (It should be noted that the present 
policy is to grant a,licence to a person intending to occupy a 
house who will usually buy the land and house, when erected, 
from the builder. Licences are granted to intended occupiers 
instead of builders in order that the licensing authority may 
take into account the present housing needs of an applicant 
in deciding whether to grant a licence.) It has been noted 
above that the “ free ’’ allowance is available during a specified 
period of time. Consequently, by waiting until the period 
begins next after completion of erection of the house the ownet 
is able to build his garage without licence, provided that th 
cost falls within the “ free’’ allowance. But need he wait 
until the next period begins? On the authority of Denni 
and Co., Ltd. v. Munn, it is clear that an offence would be 
committed if he contracted with the builder for the erection 
and sale of both house and garage for the licensed price plus 
the amount of the free allowance. On the other hand in 
accordance with the distinction drawn by Denning, L.] 
the licensee would appear to be quite in order in making a 
separate contract for the building of the garage independently 
of the building of the house. The safest course would seem 
to be to have the work done by a different builder, but this may 
be inconvenient. It might be as well not to contract for th 
building of the garage until after the house has been completed 
and conveyed to the purchaser and certainly separat: 
contracts should be prepared. 

The 1945 Act controlled prices during the four years 
beginning on the 20th December, 1945, but this period has 
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been extended for a further four years by the Housing Act, 
1949, s. 43 (1). The 1949 Act contains provisions closing 
various gaps left by the earlier Act. For instance, the 1945 
Act applied only to “ houses ’’ but the 1949 Act, s. 43 (2), 
removes a doubt by making the control applicable also to 
houses im course of construction under the authority of a 
licence. Further, s. 43 (3) brings within control buildings of 
any kind converted, or in course of conversion, into a house or 
houses under the authority of a licence, and s. 43 (4) enacts 
that where a licence for some, but not all, of the work requisite 
for constructing a house or for converting a building of any 
kind into a house or houses is granted, then the construction 
or conversion is deemed to take place under the authority of 
the licence. 

In addition to extending the period of control and making 
these minor additions to the rules, the 1949 Act, s. 43 (5), 
goes some way to removing a hardship which formerly 
occurred. By s. 9 (4) of the 1945 Act, any property which, 
in the absence of express provision, would pass on a con- 
veyance of the legal estate in fee simple in the house, is deemed 
to form part of the house. Thus, if a purchaser of a controlled 
house carried out extensive internal decorations, or provided 
a new water heater which became a fixture, or erected a 
garage (whether or not under a building licence for the garage 
itself), he was unable, if he wished to sell the house, to increase 
the controlled price so as to recoup his expenditure, and this 
was the case even if the value of such an improvement was 
largely unexpired. There is reason to believe that the 
manifest unfairness of the position tended to influence many 
honest owners to take additional sums from purchasers on 
account of such matters without informing their solicitors 
and without including such sums in the prices shown in the 
conveyances. 

Section 43 (5) of the 1949 Act provides that where works 
have been executed after the construction or provision of a 
house to which control applies an application may be made 
to the local authority (i.e., the council of the county borough, 
metropolitan borough, or urban or rural district) who may 
direct that the price for which the house may be sold shall be 
increased by such amounts as may be specified in the direction. 
It is important to note that the local authority have a complete 
discretion as to how far, if at all, an increase will be permitted, 
and it will probably be important to preserve evidence of 
cost of any works. The word “ works ”’ is a wide one and so, 
if local authorities exercise their discretion reasonably, 
hardship can be avoided. The manner in which local 
authorities will deal with applications is likely to vary but 
most can be expected to deal with them at committee meetings 
held about once a month. Consequently, if the matter is 
urgent, early application is advisable. It will be noted that 
s. 43 (5) deals only with works executed after construction of 
the house; this may be an additional reason for deferring 
construction of a garage not included in the licence for the 
house. 

The general rule is that the commission of an offence under 
s. 7 of the 1945 Act does not affect the title to any property or 
the operation of a contract (s. 7 (8)). Where, however, a 
person is convicted of an offence of selling a house at a price 
in excess of the permitted price the court may, if any sums 
remain payable on account of the price, modify the terms of 
sale so as to secure that the price does not exceed the permitted 
price (s. 7 (7) (c)).. Where a building licence is granted subject 
to a condition limiting the price the Land Charges Act, 1925, 
s. 15, as amended by the Law of Property (Amendment) 
Act, 1926, has effect as if the condition were a local land 
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charge (1945 Act, s. 8 (1)), and any direction of the local 
authority increasing the permitted price must be recorded 
in the register (1949 Act, s. 43 (5) (0)).. The result is that a 
condition which is not so registered will be void against a 
purchaser for money or money’s worth of a legal estate 
(Land Charges Act, 1925, s. 15 (1)).. A prospective purchaser 
who makes a local search before contract will find any 
registered restriction on the selling price. Difficulty is more 
likely to arise when no search was made before contract. 

If the purchaser had no knowledge of the restriction at 
the time of the contract but finds out about it (for instance, 
from a local search) before completion, his proper course of 
action would seem to be to refuse to proceed with the purchase. 
Nevertheless, if he does complete, paying an excessive price, 
he may not be entirely without remedy. In practice it can 
be assumed that he made a local search and so found out about 
the restriction even if he did not know of it before. If any 
person (probably the vendor) is convicted of an offence of 
selling at an excessive price the court may, if any sums 
remain payable on account of the price at the time of the 
conviction, make such modifications of the terms and conditions 
of the sale as are necessary for the purpose of securing, so far 
as practicable, that the price does not exceed the permitted 
price (1945 Act, s. 7 (7) (c)). This rule is not likely to assist 
in many cases, but another provision may be more useful. 
By s. 7 (7) (a), where a fine imposed includes an amount 
designed to secure that the offender derives no benefit from 
the offence (as to which, see ante, p. 719), the court may, if 
the court thinks it just so to do, direct that the whole or any 
part of that amount shall be paid over to any person who is 
shown to the court to have given or to be liable to give a 
consideration in excess of the permitted price. The court 
may feel inclined to assist a purchaser who has paid more than 
the permitted price even though the purchaser knew that an 
offence was being committed if he acted under the pressure 
of an urgent need to find a house. If nothing is paid to the 
purchaser out of the fine he may suffer severe loss as he will 
have no right to resell at any price exceeding the permitted 
one. It may happen, for instance, that a house of permitted 
selling price, say, £1,500, is sold for £2,000, both vendor and 
purchaser knowing of the breach of the law. A court may well 
fine the vendor £500 under s. 7 (1) (a), and perhaps £50 
under s. 7 (1) (2). It would not be unreasonable, in such a 
case, for the court to order that £250 should be paid out of the 
fine to the purchaser. If the purchaser then wishes to resell 
during the time when price control remains in force he will 
have to sell for £1,500, and so will suffer a loss of £250. Once 
a sale has resulted in a conviction, the purghaser is not likely 
to take the risk of committing a further offence by reselling 
at an improper price. If the court did not make some such 
order the vendor would be only £50 out of pocket as a result 
of his wrongdoing, but the purchaser might well lose £500. 

The intention behind the Defence Regulation and the 
1945 Act was to keep prices of post-war houses down to sums 
about equal to the building costs, and to prevent vendors 
from taking profit which may arise from the present scarcity. 
The Act is undoubtedly somewhat complicated and it may 
not always be perfectly just. On the other hand it is most 
unfair that a person should buy at a relatively low controlled 
price and then sell at a higher price, and, having ben fited 
from control, himself reap the advantages of scarcity. 
Therefore, it seems that the Act performs a useful function 
and that efforts should be made to ensure that it works 
satisfactorily. 

LG. 
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WE now come to a consideration of the rules relating to the 
remuneration of solicitors in respect of leases. This is 
provided by the scale set out in Pt. 2 of Sched. I of the General 
Order of 1882 which, it will be recalled, is kept alive by the 
Solicitors’ Remuneration Act, 1932. The scales will be found, 
on reference to Pt. 2, to be divided into two parts, namely, the 
first scale and the second scale. The first scale is expressed to 
relate to leases, or agreements for leases, at rack rent (other 
than mining leases, or leases for building purposes, or agree- 
ments for the same). The second scale relates to conveyances 
in fee, or for any other freehold estate reserving rent or 
building leases reserving rent, or other leases for a term of 
35 years or more not at rack rent (except mining leases), or 
agreements for the same. 

The first difficulty with which one is confronted is the term 
under the first scale “‘ or agreements for leases.’ This point 
came up for discussion in the case of Re Emanuel and Simmonds 
(1886), 33 Ch. D. 40, where it was contended that since the 
scale was expressed to be in respect of leases or agreements 
for leases, then it could not have been intended that an agree- 
ment for a lease should be included in the charge for a lease 
and that the solicitors were accordingly entitled to a fee for 
the preparation of the agreement over and above the scale 
fee for the lease. This contention was disposed of by 
Pearson, J. (and his decision was affirmed by the Court of 
Appeal), on the broad ground that cl. 2 of the Remuneration 
Order, indicating the business to which the Order relates, 
states that it shall apply to “‘ business connected with leases,”’ 
and since the preparation of an agreement for a lease is business 
connected with the lease then the work involved must be 
regarded as part and parcel of the work covered by the scale 
fees for the lease. 

Where, of course, there is an agreement between the parties 
that the lessee shall pay a specified sum in respect of the 
preparation and completion of an agreement for the lease, 
then the solicitor is entitled to this in addition to the scale 
fee for the lease. On the other hand, if there is an agreement 
for a lease, and no formal lease is subsequently drawn up and 
completed, then it seems that the solicitors would be entitled 
to the scale fee under the first scale in respect of the agreement 
for the lease. They cannot, however, have the same fee 
twice. 

The scale, it will be observed, is for a lease at a rack rent, 
and a rack rent has been defined by Holmes, J., in Ex parte 
Conolly to Sheridan and Russell (1900) 1 Ir. R. 1, as being 
‘a rent that represents the full annual value of the holding,” 
whilst earlier the term was defined as ‘“‘a rent of the full 
annual value of the tenement or near it’’ (see 2yp1. Com., 
at p. 43). 

If then there is a lease which does not reserve a rack rent 
and it is not a lease for 35 years or more, then Sched. I can 
have no application at all, and one would have to compute 
the charges according to Sched. II of the Order. Thus, if 
property has been let at £100 per annum and the lease runs 
out, and a new lease for seven years is granted in consideration 
of a premium of £500 and an annual rent of £20, then it is 
clear that the £20 is not a rack rent, and, since this is not a 
lease for 35 years or more, so that the second scale applies, 
then the costs would have to be compiled according to 
Sched. II. 

The first scale sets out the fees which are to be charged 
by the lessor’s solicitors according to the rent reserved, and 
concludes by providing that the lessee’s solicitors shall be 
entitled to one-half of the amount “ payable to the lessor’s 
solicitors.’’ If, for some reason, the lessor’s solicitors are 
remunerated on a basis other than scale charges, then this 
direction must be construed as meaning that the lessee’s 
solicitors are entitled to one-half of the scale fee which would 
have been payable to the lessor’s solicitors if they had been 
entitled to the scale fee. The lessee’s solicitors’ remuneration 
cannot, obviously, be made to depend on circumstances over 
which the lessor alone has control. 
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CONVEYANCING SCALES: WHEN APPLICABLE—V 


It will be recalled that in Re Stewart (1889), 41 Ch. D. 494 
Kay, J., held that Sched. I did not apply to the grant of an 
easement relating to the laying and maintaining of pipe lines 
through land, since the schedule applied only where there 
was a change in the ownership of the property. In short, it 
applied only where there was a sale or purchase and had 
no application in the case of a mere right of user. Accord- 
ingly, it seems, following the reasoning of this judgment, 
that the schedule can have no application where there is 
a mere right of user as distinct from a right of occupation, 
so that the charges in relation to the grant of a right, say, 
to fish would be regulated according to Sched. II. 

It happens not infrequently, particularly in the case of 
leases of offices or flats in blocks of property, that the lessors 
have a stock form of lease which is printed and merely 
requires the blanks to be filled in as regards the name of the 
lessee, rent and similar details, and the question then arises 
as to whether the solicitors are entitled to the full scale fee 
for preparing, settling and completing the lease. 

The matter came up for discussion in the case of Wellby v. 
Still |1895) 1 Ch. 524, and the question was answered in the 
negative, the view being held that since the filling in of the 
blanks did not require the exercise of that knowledge, skill 
and industry which was contemplated when the scale remun- 
eration was fixed, then scale remuneration could not apply. 
Nevertheless, notwithstanding this decision, it will be found 
in practice that the scale remuneration is frequently charged, 
but there certainly seems to be little justification for it, 
more particularly in view of the fact that the printed provisions 
must be accepted as they stand. 

Again, it is a matter of common occurrence for the solicitors 
engaged by the parties to negotiate for the terms of the lease. 
If they do then they can look for no additional remuneration 
over and above the scale fee provided by Sched. I, since 
any work in connection with negotiating must be deemed 
to be covered by the scale fee (see Re Field (1885), 29 Ch. D. 
608, where the decision of Chitty, J., was upheld by the 
Court of Appeal). The reasoning underlying his lordship’s 
decision was that whilst a negotiating fee was provided unde! 
Pt. 1 of Sched. I, no mention was made of negotiating unde 
Pt. 2, and the inference must be that all work in negotiating 
must be deemed to be covered by the scale. If the contrary 
was intended, then some reference would have been made 
to the matter under Pt. 2 as it was under Pt. 1. 

The decision, correct as it undoubtedly is, emphasises a 
feature of the order which is hard on solicitors, and the only 
remedy in such a case is for the solicitor to stipulate, before 
he commences the business, that he is to be remunerated 
for any work which he does in the way of negotiating over 
and above the scale fee. Where there have been abortive 
negotiations a charge can be made, but the actual negotiations 
which terminate in the completion of the lease in respect of 
which the solicitor is entitled to his scale fee must be deemed 
to be covered by the scale fee (see Re Robson (1890), 45 Ch. D. 
71). 

As to what is covered by.the scale fee, reference may be mac: 
to the case of Re Baylis [1907] 2 Ch. 54 where Kekewich, ]. 
disposed of the suggestion that the costs of investigating th: 
title to a lease which had been granted to the personal 
representatives of a deceased lessee under a covenant for 
renewal were covered by the scale fee. His lordship observed 
that ‘‘ the object of investigating the title is to see whethe1 
the demandant is entitled to have the lease granted to him 
or not. When you have once settled that, then from that 
time forward the scale fee must necessarily cover everything. 

The case of Re Negus [1895] 1 Ch. 73 is an interesting on 
The scale fee, it will have been observed, is provided in the 
case of leases and agreements for leases, and it was held in 
that case that an agreement for tenancy under hand only 
for a term of three years was an agreement for a lease and thi 
remuneration of the solicitors should be made out according 
to Sched. I. This did not accord with the practice prevailing 
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at the time, and it does not accord with the practice prevailing 
now. Agreements of tenancy for a period of three years or 
less are normally regarded as outside the province of Sched. I, 
notwithstanding the decision in Re Negus, and the charges are 
usually made out in accordance with Sched. II. If, however, 
the costs are to be subjected to taxation it is not unreasonable 
to suppose that the Taxing Master would feel himself bound 
by the decision in the above-mentioned case. 

The decision in the Negus case is noteworthy also in 
connection with the custom of charging the lessee with the 
amount of the lessor’s solicitors’ costs. The custom, so far 
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as London is concerned and also as regards the greater part 
of the country, is that the lessee pays the lessor’s solicitors’ 
costs, but the Negus case, whilst recognising this custom, 
decided that it did not extend to the costs of the counterpart. 
Again, notwithstanding the decision in the above case, no 
deduction is normally made from the scale charge in respect 
of the costs of the counterpart, and the lessee is usually called 
upon to pay not only the full scale fees of the lessors’ solicitors 
but also the stamp duty on the counterpart. 

We will consider the remaining points with regard to leases 
in our next article. J.L.R.R. 


LOCAL GOVERNMENT NEWS—VI 


ADVERTISEMENT CONTROL—AMENDMENTS 

Just over a year from the date on which they became 
effective, the Town and Country Planning (Control of 
Advertisements) Regulations, 1948, were amended. The 
original regulations sometimes gave the appearance of having 
been hastily drafted, and it is not therefore surprising to 
find that a good many of the alterations affect form rather 
than substance. The Town and Country Planning (Control 
of Advertisements) Amendment Regulations, 1949 (S.I. 1949 
No. 1473), which came into operation on 1st September, do 
however make one or two changes of importance to advertisers 
and local authorities. 

1, It will be remembered that when a local authority grant 
permission for the display of an advertisement, the advertiser 
can normally continue to display the advertisement without 
further application even when the fixed period (normally 
three years) of express consent is over. Regulation 8 of the 
amending regulations makes it clear that an advertiser can 
only be deprived of this right by a condition imposed by the 
local authority, against which there is of course a right of 
appeal. Previously the local authority could achieve their 
purpose by a direction against which no appeal could lie. 

2. Class III of the Specified Classes has been re-drafted. 
Concessions have been made to contractors and sub- 
contractors on building sites who can put up more and larger 
advertisements than before. Sales of goods and livestock 
may now be advertised twice without express consent (instead 
of once)—one advertisement at the place of sale and one 
where the goods or livestock are on display. 

Political activities have been included in the kinds of 
local activities qualifying for advertisement without express 
consent. 

3. The definition of ‘‘ business premises’”’ has been con- 
siderably amended. Some local authorities had been 
concerned at the number of advertisements being displayed 
without express consent on houses used partly for business 
purposes. Buildings designed as dwelling-houses will not 
normally benefit from the concession to business premises to 
display certain advertisements without express consent. 

4. A number of concessions have been made to applicants 
in the matter of appeals against the decisions of local 
authorities, e.g., the one month’s time limit may be extended 
by the Minister whether or not the appellant asks for such 
an extension. 

FINANCE Act, 1895 

A colleague who recently left the hurly-burly of private 
practice for the allegedly calmer atmosphere of a local 
government office was surprised to learn of the existence of 
s. 12 of the Finance Act, 1895, in connection with his con- 
veyancing work. We may perhaps be forgiven for the 
reminder that production of a conveyance under this section 
is considered obligatory whenever a purchase is made under 
powers conferred by an Act or order authorising the purchase 
of the property. A quotation of the relevant part of s. 12 
is as follows—‘‘ Where ... by virtue of any Act 
either any property is vested by way of sale in any person 
or any person is authorised to purchase property, such person 
shall ’’—the section then provides for production of the 
instrument or conveyance duly stamped within three months. 


The view of the commissioners is that the instrument must 
be produced even if the purchase is by agreement and 
compulsory powers are not used. The safe course, which is 
little trouble, is for local authorities to produce all conveyances 
under the section, because most conveyances find their 
ultimate authority in Acts of Parliament. In view of the 
necessity for production under the Finance Act, 1931, it is 
not clear what purpose is served by retaining the obligation 
to produce at the same time under the old 1895 Act. 


SPECIAL Roaps Act, 1949 

On grounds of economy we are not likely to see any 
special roads for a little time to come. 

The provisions of this Act are, however, interesting and 
worth some attention from local authorities for three main 
reasons :— 

(1) A local highway authority may need to provide a 
special road ; 

(2) A local highway authority may find that one of its 
highways is being transferred from its control in order to 
form part of a special road or is being stopped up or 
interfered with in some way in connection with a special 
road scheme which the Minister of Transport or another 
highway authority is sponsoring ; and 

(3) Local 
statutory undertakings have not the same rights to open a 
special road or to take wires across a special road as they 
have in the case of any other road. 


authorities responsible for sewerage and 


One of the novel provisions of this Act is its abrogation 
(so far as special roads are concerned) of the rule that the 
greater of the various rights of passage, e.g., a bridlepath, 
invariably includes the less, e.g., a footpath. A_ special 
road can be provided for any one of nine classes of traffic 
specified in the Second Schedule to the Act. Of these the last 
but by no means the least are pedestrians. If cyclists are 
provided with a special road from which other traffic is 
excluded, one hopes that they will not exhibit the same sturdy 
independence and desire for danger shown pre-war when 
presented with cycle paths. No cyclist worth his salt was to 
be seen anywhere but in the thick of it taking his chance with 
the rest of the road users. On a special road he may risk not 
only his neck but legal proceedings, because use by classes of 
traffic other than those specified is a punishable offence 
(s. 12). In fact, of course, the Special Roads Act is primarily 
designed to produce national motorways for fast traffic. 

A special road may be provided either by the Minister of 
Transport or by a local highway authority, but in the latter 
case the scheme must be confirmed by the Minister (s. 1). 
The procedure for making schemes is dealt with in the First 
Schedule. If provided by the Minister, a special road becomes 
a trunk road, and if by the local highway authority it becomes 
a county road (s. 9) but is not claimable. 

Before making a scheme the Minister must have regard to 
the requirements of local and national planning and agri 
culture. A special road will be automatically incorporated 
in the development plan under the Town and Country 
Planning Act, 1947, as if it were a trunk road. If provided 
by the Minister, it is in the same position as a trunk road so 
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far as consultations are concerned before planning permission 
for development of adjacent land can be granted. 

A special road need not be entirely a mew road. An 
existing highway may be included and an order made under 
s. 3 transferring the highway from the local highway authority 
to the special road authority. 

If, however, a local authority affected by the scheme objects 
and does not withdraw, the scheme is subject to special 
parliamentary procedure. 

When a scheme has come into operation, orders will be 
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made for dealing with supplementary and incidental matters. 
These orders may provide for (a) the transfer to the special 
road authority of any part of an existing road included in 
the route prescribed by the scheme; (+) the stopping up or 
alteration of an existing road ; (c) the interference with private 
means of access. In the latter case, the private owner's 
position is safeguarded by requirements as to the payment 
of compensation and the provision of other reasonably 
convenient means of access (s. 7). 


J. K. B. 


POWERS OF INVESTMENT IN LAND 


THE powers of trustees for sale to invest in land are contained 
in s. 28 (1) of the Law of Property Act, 1925, a provision which, 
I think it is universally admitted, presents unusual verbal 
difficulties in construction. So far as material to the present 
purpose, this subsection is as follows :— 

“* Trustees for sale shall, in relation to land or to manorial 
incidents and to the proceeds of sale, have all the powers of a 
tenant for life and the trustees of a settlement under the 
Settled Land Act, 1925, including in relation to the land the 
powers of management conferred by that Act during a 
minority and (subject to any express trust to the 
contrary) all capital money arising under the said powers 
shall, unless paid or applied for any purpose authorised 
by the Settled Land Act, 1925, be applicable in the same 
manner as if the money represented proceeds of sale arising 
under the trust for sale. 

All land acquired under this subsection shall be conveyed 
to the trustees on trust for sale...” 

This provision has been analysed in considerable detail 
by the courts, but before referring to the decisions which have 
expounded its effect there are two preliminary points on the 
form and language of the subsection which may, I think, 
assist the reader to a clear interpretation of its content. 

In the first plac> this subsection was amended by the 
Law of Property (Amendment) Act, 1926, which inserted 
in the space marked by dots a provision extending the applica- 
tion of the subsection in the case of settled land becoming 
vested in the trustees of the settlement upon the statutory 
trusts. An example of what happens when settled land 
becomes vested in this manner will be found in Re Bird 
1927| 1 Ch. 210. In applying the provisions of s. 28 (1) 
to the usual case of trustees holding ordinary (i.e., non-settled) 
land on trust for sale, it is advisable to place this later insertion 
in mental brackets and to disregard it. The remaining 
matter is intractable enough, without this usually irrelevant 
insertion, 

The other point relates to the purely verbal difficulty of the 
use in the same subsection of two different expressions for 
what is apparently the same thing, viz., the expressions 
‘proceeds of sale’’ and “‘ capital money’’. Section 28 (1) 
deals with trustees for sale, and “ capital money ”’ is not an 
apt description for money of a capital nature in the hands 
of trustees for sale, such money being properly spoken of 
(as it is in the earlier part of s. 28 (1)) as proceeds of sale. But 
in the exercise of what may be called the Settled Land Act 
powers which s. 28 (1) confers upon them, money may arise 
in the hands of trustees for sale of land which, in the relevant 
provision of the Settled Land Act, 1925, is called (and properly 
called) capital money, and thus by the conferment upon 
trustees for sale of these alien powers, an alien profit (to use a 
neutral word) may accrue ;_ but if it does so accrue, it is to be 
applied as if it represented proceeds of sale arising under the 
primary trust for sale. An illustration may make this 
distinction in language clear. If trustees holding land subject 
to a lease on trust for sale sell the land (i.e., the freehold 
reversion) the purchase-money clearly constitutes proceeds 
of sale in their hands ; but if the trustees exercise the power, 
conferred upon a tenant for life by s. 52 of the Settled Land 


of s. 28 (1), to accept a surrender of the lease for a considera- 
tion, the consideration is capital money, properly so called 
because it arises under what is primarily a settled land power, 
and the provision relating to capital money in s. 28 (1) is 
necessary in order that the trustees for sale may know what to 
do with it. Having given trustees for sale tickets to travel 
in the strange territory of the Settled Land Act, s. 28 (1) 
could do no less than provide them with a sort of Baedeker 
when they get there. That is the explanation of the somewhat 
odd collocation of phraseology to be found in this provision, 
but having pointed it out and attempted an explanation for its 
presence there, there is no more to say except that, contrary 
to expectation, it provides no clue to the problem before us, 
which is the extent and nature of the power of trustees for sale 
to invest in land. 

The first thing to note is a matter of definition. The 
expression “‘ trustees for sale ’’ is defined by s. 205 (1) (xxix) 
of the Law of Property Act, 1925, to mean the persons 
(including a personal representative) holding land on trust 
for sale. In Re Wakeman {1945} Ch. 177, it was held that 
trustees who had held land upon trust for sale but had sold 
all that land and invested the proceeds in investments were 
no longer persons holding land on trust for sale within the 
definition in the Law of Property Act, 1925, and that the 
provisions of s. 28 (1) were inapplicable to such trustees, with 
the result that they had no power to invest in land. The 
trust in this case arose under a will and the land was actually 
sold by a trustee corporation in course of administration, 
but these circumstances do not, I think, affect the quite genéral 
application of the decision. The point decided in Re Wakeman 
did not arise in Re Wellsted, infra, and was expressly kept open 
in the latter case. 

In Re Wellsted (1949) Ch. 296, the trustees were again 
will trustees, holding the testator’s residuary estate upon 
trust for sale and conversion, and subject thereto on various 
trusts for persons in succession. There was no direction 
or power as to investment, so that trust funds arising under the 
trusts could be invested only in trustee investments. Some of 
the testator’s realty was sold, and the questions were whethet 
(1) asum of cash received as proceeds of sale of realty, and held 
as cash, (2) certain investments representing the proceeds of 
sale of land previously sold and invested, and (3) the proceeds 
to arise on future sales of land, could be invested and reinvested 
in the purchase of real estate. The Court of Appeal held 
that the trustees were empowered so to invest and reinvest 
all these sums and investments, provided that, in the case of 
investments representing the proceeds of sale of land which 
had been invested, this power could only be exercised if the 
original proceeds of sale could be traced in the investments 
—not a difficult matter in the ordinary case where proper 
trust accounts are kept. 


The ground of this decision is that s. 73 of the Settled Land 
Act, 1925, which deals with the investment and application 
of capital money, is a section which confers powers of invest- 
ment upon the tenant for life (despite the imperative character 
of the direction in s. 73 (1) that capital money shall be 
invested or applied as there stated), and as one of the methods 
thereby authorised is the purchase of land (see s. 73 (1)(ix)), 


Act, 1925, and made exercisable by trustees for sale by virtue gf trustees for sale are authorised to make such purchases, On 
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this interpretation the latter part of s. 28 (1), with its confusing 
reference to capital money, is not immediately relevant to 
the question of trustees’ powers of purchasing land. 
Vaisey, J., who had come to a different conclusion, had 
pointed out in his judgment (see [1948] Ch. 610) that one 
result of so construing s. 28 (1) as to give trustees for sale 
of land power to invest in land would be that the statutory 
power would in certain cases override the express desires and 
directions of a settlor, as where trustees are directed to hold 
land upon trust for sale and to invest the proceeds of sale in 
investments of a limited range. This is, of course, so, the 
words in brackets in s. 28 (1) having no bearing on this 
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particular problem, and one result of the decision in Ke 
Wellsted is that settlors cannot effectively ensure that the pro- 
ceeds of sale will be invested exclusively in, say, trustee securities 
or shares in a private company : the power being a statutory 
power, and Re Wellsted merely a decision declaring its existen: e, 
it is not possible to exclude the application of that decision 
to a trust as may be done with certain rules of administration 
such as, e.g., the rule in Allhusen v. Whittell (1867), L.R. 4 
Eq. 295. But this is no novelty: it has always been 
impossible to proscribe the investment of trust funds in trustee 
securities under the provisions now embodied in s. 1 of the 
Trustee Act, 1925. “HN BY 


CONSENT TO ALIENATION: SCOPE OF 
STATUTORY PROVISO 


It is possible to regard Moat v. Martin (1949), 93 Sor. J. 677 
(C.A.), as an exercise in logic as well as an illustration of the 
scope of the Landlord and Tenant Act, 1927, s. 19 (1), which 
imports into covenants against alienation without consent 
a proviso that such is not to be unreasonably withheld. 


Though there are tried and recognised types of covenants 
restrictive of alienation, there is no limit to their potential 
variety. A covenant may forbid alienation absolutely ; 
it may forbid alienation to which the landlord has not 
consented ; it may forbid alienation to which the landlord 
has not consented but go on to provide that in certain 
circumstances he may not refuse consent; or it may be 
accompanied by a landlord’s covenant not to refuse consent 
in such circumstances, thus giving an aggrieved tenant a 
right of action for damages in the event of breach, apart 
from the remedy of a judicial declaration (Ideal Film Renting 
Co. v. Nielsen [1921] 1 Ch. 575). 

The Landlord and Tenant Act, 1927, s. 19 (1), says: 
“in all ieases . . . containing a covenant .. against 
assigning, underletting, charging or parting with the possession 
of demised premises or any part thereof without licence 
or consent, such covenant . . . shall, notwithstanding any 
express provision to the contrary, be deemed to be subject 
(a) to a proviso to the effect that such licence or consent is 
not to be unreasonably withheld...” 

The covenant or covenants construed in Moat v. Martin 
ran: “The tenant agrees with the landlord as follows: 

. not to assign underlet or part with the possession of 
the demised premises or any part thereof without the consent 
in writing of the landlord such consent will not be withheld 
in the case of a respectable and responsible person . . .”’ 

The county court judge who tried the action at first instance 
and the Court of Appeal formed different views on the question 
whether s. 19 (1) of the Act of 1927 applied to this clause. 
The matter arose in this way: the first defendant, original 
tenant under the agreement which contained it, proposed 
to assign to the second defendant ; and it was never disputed 
that the second defendant was both respectable and respon- 
sible. The plaintiff landlord refused consent ; one gathers 
from that part of the judgment of the learned Master of the 
Rolls which is reported that this was put forward as a case 
in which the premises were a controlled dwelling and the term 
nearly expired, so that according to Lee v. K. Carter, Ltd. 
(1948), 92 Sor. J. 586; [1949] 1 K.B. 85, and Swanson v. 
Forton (1948), 92 Sor. J. 731; [1949] Ch. 143 (C.A,), 
refusal would not be unreasonable. (For a discussion of 
these and other cases, see 92 Sor. J. 615 and 93 Sor. J. 36.) 
The learned county court judge, while accepting the argument 
that the subsection applied, distinguished the two authorities 
(it may have been that the first defendant had not waited 
to the last minute, and was in residence throughout ; we are 
not told) and decided that the refusal was unreasonable so 
that the defendants were entitled to the benefits conferred 
by the Act. 

The plaintiff appealed and, in the result, found himself 


further from his goal than where the county court judge had 
placed him. For according to the Court of Appeal the “ very 
unusual formula’? made the provision one to which the 
Landlord and Tenant Act, 1927, s. 19 (1), had no application 
at all. The subsection concerns covenants against assigning, 
etc., without licence or consent ; here was a provision under 
which the landlord had precluded himself from withholding 
consent once two conditions, that of respectability and that 
of responsibility of the proposed assignee, were fulfilled. 
The court was therefore simply not interested in the question 
whether the first defendant was trying to pass on rights for 
which he had never bargained and for which he had 
no use, 

If a different view had been taken, we might have looked 
forward to new authority on the difficult question of what 
considerations a landlord is entitled to take into account 
when the statute applies, or when the covenant contains a 
proviso to the same effect. The simple test devised by 
Warrington, L.J., in Houlder Bros. & Co. v. Gibbs {1925 
Ch. 575 (C.A.)—personality of assignee and proposed uset 
of property—can no longer be relied upon since strictures 
were made thereon by Lords Dunedin and Phillimore in 
Tredegar v. Harwood [1929] A.C. 72; but it is right to say 
that the learned lord justice, when dealing with the personality 
test, expressly contemplated the possibility of one who “ though 
respectable and _ responsible, might well be reasonably 
objectionable in other ways.’ Whether an intention to 
develop into a statutory tenant when the contractual term 
expires makes a candidate reasonably objectionable in other 
ways is a point which will not now be considered. 

However, the new authority emphasises the limited scope 
of the Landlord and Tenant Act, 1927, s. 19 (1). I mentioned 
some four types of covenants against alienatian at the 
commencement of my second paragraph, and it appears that 
the subsection affects only one of them. It may seem strange 
that a measure designed to prevent landlords from capriciously 
circumscribing their tenants in disposing of what is, in one 
view, merely the subject-matter of a sale pro fanto should 
leave them free to stipulate that there shall be no alienation 
whatsoever, with the result that if the tenant does want to 
assign or sublet, the landlord can make his own terms for a 
variation of the tenancy and be as capricious as hie pleases. 
But, while there is no direct authority on the point, the new 
decision tends to support this proposition, as did Lilley and 
Skinner, Ltd. v. Crump (1929), 73 So. J. 306. 


It also emphasises the need of caution when departing from 
precedent. Inventiveness and originality on the part of a 
draftsman are often highly commendable; recently, when 
re-reading “The Merry Wives of Windsor,” I shared the 
heroines’ mirth on comparing amatory epistles couched by 
the writer of both in identical terms. But in this case, as 
the learned Master of the Rolls put it: ‘‘ lor reasons best 
known to himself the landlord chose to enter into a covenant 
in which he said quite positively and clearly that in the case 
of assignment to respectable and responsible persons he would 
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not in any circumstances withhold his consent. I see no 
reason why he should not now comply with the terms of 
his bargain.” 

* * * * * 


TEMPORARY DECONTROL. 

Mitchell v. Barnes (1949), 93 Sor. J. 677 (C.A.), was a case 
in which a number of points were raised, but I think its chief 
value will be as an illustration and reminder of the fact that 
‘decontrol ’’ can be temporary as well as permanent. 

A house was let as a dwelling-house from 1929 to 1935 at 
a rent of {80 a year. From 1935 to 1946 it was let and used 
for business purposes. It was then converted into two flats 
by inserting partitions and adding baths and sinks, and these 
two flats were let, in 1947, at rents of £130 and {£136 a year. 
An apportionment summons was taken out on the footing 
that it was, if I may put it that way, the same old house ; 
the county court judge found that what had been done had 
indeed not effected a change of identity. This is a fascinating 
subject, and many cases have been reported ; but substan- 
tially such a question is one of fact and affords little scope for 
legal argument or discussion. The landlord then contended, 
however, that the standard rents of the flats were, in any 
event, the rents at which they were first let, neither they nor 
the house having been let for residential purposes on 
Ist September, 1939. 
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In the comparatively early days of ‘‘ new control” the 
Court of Appeal, trying Davies v. Warwick [1943| K.B. 329, 
was somewhat shocked to discover and was reluctantly 
constrained to hold that a tenant who had taken a house at 
12s. 6d. a week in October, 1939, but had discovered a previous 
letting by a previous owner at 4s. 3d. a week, was able to 
establish the latter figure as standard rent though the previous 
letting had come to an end in the year 1931 and the then owner 
had thereupon occupied it himself till he sold it to the defendant 
in May, 1939, and the defendant had occupied it himself till 
he let it to the plaintiff in October. The 1939 Act, it was 
pointed out, was not limited in point of application to houses 
let when it came into force, and the plaintiff was entitled to 
recover a considerable amount of overpayment besides being 
able to continue in occupation at the 1931 rent. Scott, L.J.’s 
suggestion that, as rigid application of the past-rent rule worked 
unfairly, the court should be given a discretion to fix a fair 
rent has not yet been adopted ; it followed that, there having 
been no change of identity, the business user from 1935 to 1946 
had no effect on the present position. An intervening period 
of decontrol, as Denning, L.J., tersely put it, does not enable 
a landlord to charge what he likes on a new letting ; though 
one might perhaps add that the court which heard Davies v. 
Warwick thought this a little hard when that intervening 
period included a time when there was no question of control 
for the premises concerned. R.B. 


HERE AND THERE 


OUT OF THE MAYOR’S NEST 

WHEN my Lords the King’s Justices take up action stations on 
the 27th November for the assizes holden at Cardiff they will be 
well aware, whatever civic compliments and courtesies may have 
been exchanged, that one heart at least greets them with modified 
rapture only, for it was but last week that among divers 
municipal woes and grievances publicly ventilated and given a 
thorough good airing was the official homelessness of the Lord 
Mayor during assize time, when, unprotected by Rent Restrictions 
Acts or rent tribunals, he must move out of the twenty-eight 
rooms of the Mansion House to make way for the judges and 
their train of fourteen. Other matters on the airing list were the 
sheets, in such short supply that there were not enough to change 
the beds, and the absence of coat hangers, so that string had to 
be used as a makeshift substitute. Little had apparently 
changed, except for the worse, since the eighteen-sixties, and the 
Civic Buildings Committee forthwith recommended an outlay of 
£550 on improved furnishings, untouched for twenty years. But 
that still left unsolved the personal problem of the head of the 
corporation, who finds a_ three-bedroomed private dwelling 
inadequate to the dispensing of mayoral hospitality. So, during 
the three or four weeks that the mayor’s nest is occupied by these 
seasonal birds of passage, the City Fathers propose in future to 
contrive him another—a flat under the City Hall clock tower— 
and this, he says, he would approve “ provided it were sufficiently 
dignified for the office of Lord Mayor.”” Mayors are traditionally 
tenacious of their dignity, even in the face of the awful majesty 
of the law, though few have been so obstinate in its assertion as 
that sixteenth century Lord Mayor of London who came to a 
Temple entertainment, bearing aloft his civic sword, in 
deliberate assertion of a jurisdiction which the Templars had 
always strenuously denied, and got what he might have expected 

-his sword beaten down and himself and his suite mobbed to the 
Ancient philosophy and Christian humility alike were 
against an excess of dignity. Was not the Roman conqueror 
followed in his triumphal procession by a jeering slave? One 
duly sympathises, of course, with any curtailment of the brief 
glory of Mansion House life, but perhaps these intimations of 
mortality, this bursting in of the great world beyond the walls 
of Cardiff, is not wholly unwholesome, 

LODGING DIFFICULTIES 

At Bristol and Newcastle, too, the judges of assize are lodged in 
the Mansion House. Newcastle is traditionally hospitable on 
these occasions, but Bristol has been known to make difficulties. 
In summer, 1836, the mayor refused to receive the judge, 
whereupon Mr. Baron Alderson threatened to hold no assize 
unless His Majesty’s Commission was received in the usual 
manner with the usual respect. The corporation submitted. 


gates. 


There was a crisis at Cambridge in 1866 when Mr. Baron Martin 


was informed that he could not be housed at the Master’s Lodge 
at Trinity on the occasion of the autumn assize, on the ground that 
the judges’ rights were limited to the two ancient assizes in spring 
and summer. The Home Secretary intervened, the College 
submitted and a concordat was drawn up precisely defining what 
was expected of it in the future. There are no difficulties at 
Oxford, where a magnificent early eighteenth century house in 
St. Giles’s, owned by St. John’s, is let to tenants on condition 
that they evacuate it thrice a year to give way to the judge. 
The contacts with Durham University, where the dons, occupying 
the Castle, have had to find house room for the judges on their 
periodic visits, have been less felicitous and there have been 
reports of complaint.and disagreement over the extent of the 
accommodation afforded and the standard of comfort (still 
somewhat medieval in a Norman Border fortress) which a 
reasonable judge might be expected to demand. 

MATCH AT LORDS 

Ir is now November and the football pool season, but in the 
course of the summer one may reasonably expect the final Lords 
test match to be played m the much contested matter of liability for 
injury by acricket ball (Stone v. Bolton and Others (1949), 93 Sot. J. 
710)—provided always advantage is taken of leave to appeal. 
So far the Cheetham Cricket Club have lost, but not without 
scoring heavily, for Somervell, L.J., was with them, and in the 
previous contest at Manchester they won. The Lords will find 
quite a lot of authority to tidy up, starting with the decision in 
the Year Books (21 Henry VII) that ‘‘ where one shot an arrow 
at a mark which glanced from it and struck another it was holden 
to be a trespass.’” In modern times the English cases have 
tended to arise out of golf ball injuries or damage. In Castle v. 
St. Augustine’s Links (1922), 38 T.L.R. 615, and Clayton’s 
Waegons, Lid. v. Pell, in the Westminster County Court in 1927, 
golfers who sliced or otherwise propelled their balls beyond the 
limits of the links were held liable in damages. Curiously 
enough, it is Scotland that provides an authority on cricket, 
albeit only ‘‘ back green ”’ cricket, in Ward v. Abraham (1910), 
47 S.L.R. 252. The defenders were a man and three little boys 
sued for injuring the pursuer’s “ pupil child” by a cricket ball 
propelled over the garden wall. The Second Division of the 
Court of Session dismissed the action on the ground that it was 
not illegal to play cricket on a back green and that there were 
no averments to show that it was being played in an illegal way. 
In 1933 Judge Crawford, in the Romford County Court, dismissed 
an action against two members of the Becontree Cricket Club. 
The plaintiff on the road, who was invisible from the pitch 
80 yards away, had been struck by a ball propelled over a 6-foot 
fence. The learned judge expressed the opinion that the game 
was being played near the highway and in parks up and down the 
country, and it would be a strong proposition to hold that if a 
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nember of the public were struck members of the club were 
liable. It almost sounds like a sort of mass application of the 
doctrine volenti to a sporting nation and, logically applied, would 
add considerably to the mental distress of being transfixed by an 
arrow shot into the air, peppered by sporting guns, stunned by 
cabers or otherwise casually and incidentally discomforted by 
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NOTES OF CASES 


COURT OF APPEAL 
RESTRICTION : PURCHASE OF 
GRANT OF TENANCY 
Minns v. Moore and Another 
M.R., Somervell, L.J., and Hodson, J. 
27th October, 1949 

Appeal from West London County Court. 

By a lease dated 29th September, 1947, the defendant landlords 
let to the plaintiff tenant for five years a flat of rateable value 
within the scope of the Rent Restrictions Acts by virtue of the 
(Act of 1939. The flat had never been let before. On the occasion 
of the granting of that lease the landlords required the tenant 
to buy certain furniture at a price exceeding by £585 its reason- 
able value. The tenant claimed repayment of that sum under 
s. 9 (1) of the Rent Restrictions Act of 1923. The county court 
judge gave judgment for the tenant, and the landlords appealed. 


RENT FURNITURE ON 


I-vershed, 


By s.{9 (1) of the Act of 1923: ‘‘Where the purchase of 
any furniture is required as a condition of the grant 


of a tenancy of a dwelling-house to which the principal 
Act applies .. . if the price exceeds the reasonable price . . . the 
excess shall be treated as...a... premium required to be paid 
as a condition of the grant .and...s. 8 of the principal Act, 
including penal provisions, shall apply accordingly.”’ The 
landlords contended that a ‘‘ dwelling-house to which the 
principal Act applies ’’ must be one let as a separate dwelling ; 
that the flat was not let at all when the price was demanded 
for the furniture ; and that s. 9 (1) was therefore not applicable. 

EVERSHED, M.R., said that on a first reading of s. 9 (1) it 
appeared reasonably clear that it covered the present transaction. 
There were logical objections to the landlords’ contention : 
if the subsection meant what it said, it was obvious that at the 
date when the impugned requirement was made the house would 
in many cases not be in the condition of being let. The court 
was not compelled, on the true construction of s. 9 (1), to insert 
ifter the word “ dwelling-house ”’ the words “ let as a separate 
dwelling.” Instances in the Acts in which the words ‘‘ dwelling- 
house to which this Act applies’ could not sensibly mean a 
dwelling-house which was at the particular point of time in 
question let as a separate dwelling were ss. 9 (1) and 12 (1) of 
the Act of 1920 and s. 3 (3) of the Act of 1939. Even if the words 
in question were read in, the landlords’ contention would still 
not prevail because s. 9 (1) contemplated not a sequence of 
separate events, but a transaction as a whole as a result of which 
the house would have been !et as a separate dwelling. The appeal 
failed. 

SOMERVELL, L.J., and Hopson, J., agreed. 

APPEARANCES Marnham (Dod, Longstaffe & 
Roger Willis (Freeborough ¢ Co.). 

Reported by R. ¢ 


Fenze nck) r 


Catpurn, Esq., Barrister-at-Law.] 
RESTRICTION : SLEEPING ON PREMISES 
Green and Another v. Coggins 
Evershed, M.R., Somervell, L.J., and Hodson, J. 
28th October, 1949 
Appeal from Blackburn County Court. 


RENT 


The defendant was the tenant of premises comprising a large 
assembly hall, a dining room, a supper room used as a café during 
the day, cloakrooms, and three upper rooms. At one time 
he lived in the three upper rooms with his family. In 1946 
he bought a house half a mile away and went to live there with 
his family. He kept one room on the premises as a bedroom 
where he slept, on an average, two nights a week when there was 
late dancing on the premises. The plaintiffs bought the reversion 
of the premises and gave the tenant notice to quit. They now 
sought to recover possession, The tenant contended that he was 
entitled to the protection of the Rent Restrictions Acts. The 
county court judge upheld that view, following Langford Property 
Co., Ltd. v. Tureman (1948), 92 Sov. J. 602; 64 T.L.R. 517. 
Che landlords appealed. $y s. 12 (2) (ii) of the Rent, etc., Act, 
1920, ‘‘ the application of this Act to any house shall not be 
excluded by reason only that part of the premises is used . . . for 
business . . . purposes.” 


sporting missiles. Cricket, of course, presents certain refinements 
to be considered. Is the batsman alone liable, or the bowler t 
What of the man who fails to catch the ball that strikes thi 
plaintiff 2?) Can one distinguish between the liability of the “in 
side as a body and the “ out” side?) There’s room enough tot 
argument. RICHARD Ri 
SOMERVELL, L.J., said that the only question was whethet 
there was evidence on which the judge could find that th 
premises were let as a dwelling at the material date havin 
regard to their size, to the number of rooms and to the fact that 
only one was used for dwelling. The question arising unde 
s. 12 (2) (ii) was whether it would be said that the premises 
properly came within the expression a dwelling-house “ part 
of’ which was ‘used for business purposes.” A case could 
be imagined where the part used as a shop or offices was so 
large compared with that used as a dwelling-house that it could 
not be said those words applied. The judge was entitled to 


take into consideration the fact that the premises were originally 
let as a dwelling-house. The burden was on the landlords to 
that the which still continued was not the 
use as a dwelling-house which entitled the tenant to protection 


show original 


use 


There was some evidence on which the judge could come to his 
conclusion, and the appeal should be dismissed. 

EVERSHED, M.R., and Hopson, J., agreed. 

Appeal dismissed. 

APPEARANCES: |. W. Stansfield (Gregory, Rowclitfe & Co., 
for Ramsbottom, Liddle & Dixon, Clitheroe); Benev, WK. ind 
Shorrock (I. J. Thairlwall & Co., for E. Rennison & Son, 


Blackburn). 


Reported by R C. Catsurn, Esq., Barrister-at-Law.] 


RATES: TOLL-BRIDGE 


Bridge Company v. Retford Assessment Committee 
and Others 


Dunham 


Tucker, Singleton and Jenkins, L.J J. 
31st October, 1949 

Appeal from the Divisional Court (93 SOL. J. 374) 

A bridge over the river Trent at Dunham, Nottinghamshire 
was owned by the appellants, the Dunham Bridge Co 
incorporated under a private Act (11 Geo. 4, c. Ixvi) passed 
in 1830 for the building of the bridge. The Act vested in the 
company the ownership of the bridge, its approaches and the 
toll-house and gates, and empowered the levying of tolls from 


who were 


members of the publi crossing the bridge. On 7th February, 
1930, the company let to one Haylock for three years the toll 
and all powers of collection for a yearly rent equal to the amount 
of the tolls collected less all expenses incurred in the collection 


The lease did not include any part of the bridge, it 





or the toll-house and gates. These, by a l€ase of the same date 
were let to one Meredith for 45 4s. a year. Two-thirds of the 
bridge, which did not include the toll-house (which lay at the 
Lincolnshire end), was in the area of the respondents, Worksop 
and East Retford Rural District Council, as rating authority 
The company made a proposal, to which the rating authority 
objected, for the deletion from the current valuation list of an 
entry stating that the company were owners and occupiers of 
that part of the bridge lying in Nottinghamshire, and having a 
rateable value of £1,166. The respondents, Retford Assessment 
Committee, upheld the objection. The rating appeals committe 
of Nottinghamshire Quarter Sessions upheld the company’ 


appeal, holding that they were not the occupiers of the bridg 


The rating authority and the assessment committee then 
appealed. By s. 88 of the Act of 1830: “ It shall be lawful 
for the said company to demise all or any of the toll 
arising by virtue of this Act, and all or any of the toll-ho 
and the conveniences and appurtenances thereto be longing, for 
anv term not exceeding three years.”’ By s. S89 , durin 
such time as the said tolls . .. shall be . demised to an\ 
person ... whomsoever it shall... be lawful. . . for the le 

or such other person .as he... shall... appoint, to occupy 
and enjoy the toll-house . .. at which the tolls so let are to be 
collected or to arise. ..’’ Section 75 provides for the exhibition 


of various notices on the toll-house, and by s. 90 tl 
other information are to be exhibited on the front of the 
‘toll-house . . . at which such collector shall be stationed.” 
The Divisional Court held that the company remained liable 
for rates, and they now appealed. 

Tucker, L.J., said that he agreed with the decision of the 


Divisional Court that it was not within the power of the company 
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to lease the tolls and the toll-house to different persons. There 
was neither an express provision in the private Act giving any 
such power nor anything from which such a power could be 
implied. The lease to Meredith was ultra vires, and the company 
had accordingly not succeeded in putting themselves out of 

rateable occupation. 
SINGLETON and JENKINS, L.JJ., agreed. 
APPEARANCES: Simes, K.C., and John Foster (Taylor, Jelf 
and Co., for Danby, Eptons & Griffith, Lincoln) ; Scott Henderson, 
K.C., and James MacMillan (Collyer-Bristow & Co., for Bell, 
Wilkinson & Dawson, Gainsborough). 
[Reported by RC. Carsurs, Esq 


Appeal dismissed. 


, 


Barrister-at-Law.] 


HOUSING: NOTICES TO REPAIR 
Bacon v. Grimsby Corporation 
3rd November, 1949 


Bucknill, Somervell and Denning, L. J J. 


\ppeal from Grimsby County Court 

rhe appellant, William Bacon, was the agent in control of seven 
houses in Charlton Street and two houses in Ayscough Street, 
Grimsby. ‘The ground lessees of the two sets of houses, respec- 
tively, were two men called Ricketts, of whom the appellant was 
lessors of all the houses were the 
Charlton Street 
vears, of which 


the agent, and the ground 
respondents, Grimsby Corporation. The 
houses were held on a ground lease of ninety-nine 
twenty-one years remained, and the Ayscough Street houses on a 
ground lease of seventy-five years, of which twelve years remained. 
The houses were all sub-let to weekly tenants at some ten shillings 
a week, The corporation served on the appellant, as the person 
in control of the houses, a notice in respect of each for the carrying 
out of repairs in accordance with covenants in the head leas 

The two lessees served counter-notices as provided for by the 
Leasehold Property (Repairs) Act, 1938, with the result that 
nothing further was done until the corporation served on tlie 
appellant notices to repair under s. 9 of the Housing Act, 193C. 
He appealed against each of them to the county court und 

s. 15 of the Act of 1936. The county court judge held the notices 


properly served, and the agent now appealed in all nine cases. 


1936, ‘‘ Where a local authority 


By s. 9 (1) of the Act of 
is in any respect 


are satisfied that any house 
unfit for human habitation, they shall, unless satisfied that it is not 
capable at a reasonable expense of being rendered so fit, serve ”’ 
notice requiring execution of specified repairs. By s. 9 (3): “ In 
determining whether a house can be rendered fit for human 
habitation at a reasonable expense, regard shall be had to the 
estimated cost of the works necessary to render it so fit and the 
value which it is estimated that the house will have when the works 
are completed.” 

SOMERVELL, L.J., said that it was not necessary to the formation 
of the estimate of cost prescribed by s. 9 (3) that a local authority 
should have before them detailed and itemised estimates of the 
cost of the works which they directed to be done in a _ notice 
served under s. 9 (1). Cohen v. West Ham Corporation [1933 
Ch. 814 covered the point, and the appellant’s objection, based 
on the absence of detailed estimates, failed. Next, the ‘“‘ value ”’ 
to which, by s. 9 (3), regard was to be had was the value of the 
house to the freeholder and not, as the appellant contended, its 
value to the leaseholder whom the notice called on to do the work. 
Finally, in estimating under s. 9 (3) the value of the house to the 
leaseholder, the county court judge was entitled to take into 
account, as he had done, as enhancing what might be a very low 
value owing to the smallness of the rent at which it was sub-let, 
the fact that if the repairs directed by the notice served under 
s. 9 (3) were not carried out, the house might be demolished and 
so disappear as a rent-producing asset. 

BUCKNILL and DENNING, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: Percy Lamb, K.C., and Sells (Godfrey Warr 
and Co., for John Barkers, Grimsby) Melford Stevenson, K.C., 
and L. G. Scarman (Hyde, Mahon & Pascall, for the Town Clerk, 
Grimsby). 


Oct upied . 


[Reported by R. C. Cactsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
FUTURE GIFT: DISPOSITION OF SURPLUS INCOME 
In re Gillett’s Will Trust; Barclay’s Bank, Ltd. v. Gillett 


Roxburgh, J. 4th November, 1949 


Adjourned summons. 

The testator, J. A. Gillett, who died in 1942, after giving his 
real estate to his wife for life, gave all his residue upon trust for 
sale and investment and to hold the income on trust to pay an 
annuity of £3,000 to his wife for life, and four other annuities 
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totalling £950 to his sisters for their lives and on the death of the 
survivor of these annuitants directed the trustees to purchase an 
annuity of 4300 for another sister, and as to the balance of the 
residuary funds in trust for certain persons as his wife should 
appoint, and subject thereto on the decease of the survivor 
in trust for his brothers, sisters and other persons named in 
varving shares. The testator, who had no issue, made no 
express disposition of surplus income so long as any annuitant 
was living. The widow died in 1947 without having exercised 
her power of appointment, and leaving two annuitants surviving. 
The summons raised the question of the destination of a large 
fund of surplus income which was increasing. 

ROXBURGH, J., said the first defendant claimed an implied gift 
under the power of appointment and the second that he was now 
entitled to a share in the income as an accretion to his share of 
residue. He could not accede to either of these claims. The real 
question was whether the income ought to be accumulated until 
the death of the last annuitant or whether it went as upon an 
\ gift limited to take effect at a future date did not 
carry intermediate income (Re Oliver (1947), 91 Sox. J. 421, 
and authorities therein cited). But it was argued that that rule 
only extended to an indefeasible future interest, and that a 
defeasible future interest ought to be treated as a contingent 
Bective Hodgson (1864), 10 H.L. Cas. 656; Berry v. 
Geen [1938] A.C. 575). He was convinced that he ought to accept 
the proposition laid down by Jenkins, J., in Re Oliver. A 
clause of defeasance could not make a gift carry intermediate 
Here the residuary 


intestacy. 


interest 


income which otherwise would not do so. 
fund was expressly defined in such a way as to exclude income. 
Accordingly there was an intestacy as to the income in question, 
and it passed to the next of kin. But it was available for the 
payment of the legacies if and so far as it was sufficient for the 
purp se. 

APPEARANCES: A. H. Droop, W. 
I. J]. Lindner and G. A. Rink (Cunliffe & 
& Co., Banbury). 


Hunt, C. V. Rawlence, 
Airy, for Aplin, Hunt 


[Reported by H. Lancrorp Lewis, Esq. Barrister-at-Law.] 


COUNCIL HOUSING ESTATES: INCREASE OF RENTS 
Belcher v. Reading Corporation 


Romer, J. 15th November, 1949 

Action. 

rhe plaintiffs, P. Belcher and four tenants of 
houses on estates belonging to the defendant corporation, subject 
to the Housing Acts. They claimed that increases of rent 
resolved on by the corporation in December, 1947, were 
unreasonable, ultva vires and void, and ought to be restrained 
rhe defendants pleaded that the cost of repairs and management 
increased and that the increase of rents was reasonable 


others, were 


had greatl: 
in the circumstances. 

ROMER, J., said the houses of the plaintiffs built between the 
two wars commanded varying rentals. A report of the borough 
treasurer submitted) to the housing sub-committee in 1947 
showed that the cost of necessary repairs deferred during the war 
had risen by about 52 per cent., and it was necessary to double 
contributions from housing revenue account. The 
from only tw the general rat: 
fund or increased rents. The corporation then resolved to review 
and increase the rents of council houses generally. At first the 
suggestion was to increase rents by 50 per cent., so as to 
accumulate a surplus, but this created much resentment and 
indignation among the tenants, and in December, 1947, the 
proposed increases of rent were reduced by about 33 per cent. 
The effect was that houses rented at 15s. a week had their rents 
increased by 3s. to 18s. a week. The plaintiffs claimed that, the 
houses being about twenty-four years old, any increase of rent 
was unreasonable and ultra vires, and that increased expenditure 
on repairs ought to be borne by the general rate fund. The only 
witness called by the plaintiffs was Belcher. Evidence for the 
defendant corporation was given by the borough treasurer, 
the borough architect, the deputy town clerk and two local 
surveyors and estate agents, and the evidence of the latter 
showed that houses of a similar class at Reading, in private 
ownership, were let, notwithstanding restrictions, at the same or 
somewhat higher rents, and that on the whole the corporation 
houses were much better value for the money. The view that 
tenants of council houses who had occupied them for some years 
should be immune from rent increases was one for which he could 
find no legal warrant or sanction either in the Housing Acts or 
Criticism had been directed on the accounts of the 
and it was said that certain outgoings ought 


the pre Wal 


deficit could be met sources : 


otherwise. 
Housing Committee, 
to have been borne by the rates, 


But the question was whether 
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in the circumstances the increased rents were reasonable, as s. 83 
required them to be. He (his lordship) was satisfied that the 
»bligations imposed by s. 85 (5) of the Act were fully observed. 
It was difficult tc-day to say whe did’ and who did not belong to 
the ‘‘ working classes,’” and the phrase had now been jettisoned 
from s. 85 by the Housing Act, 1949. He held, in conclusion, 
that the decisions of the defendants were not ultra vires for any 
reason, the defendants had carefully observed their duties to 
their tenants, and the increases of rent were reasonable. The 
action must be dismissed with costs as between solicitor and 
client. 

APPEARANCES: W. Raeburn, Ws.C., and Ralph Millner 
(W. H. Thompson) ; Sir Andrew Clark, K.C., and G. C. Dunbar 
(Sharpe, Pritchard & Co., for the Town Clerk, Reading) ; Denys 
Buckley, for Minister of Health (Tveasury Solicitor). 

[Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.} 


PROBATE, DIVORCE AND ADMIRALTY 
DIVISIONAL COURT 


MAGISTRATE: INCOMPLETE HEARING 
Bolton v. Bolton 

Lord Merriman, P., and Ormerod, J. 

Appeal from a metropolitan magistrate. 

The hearing of the respondent wife’s complaint of the persistent 
cruelty of her husband, the appellant, was begun before one 
metropolitan magistrate and finished before another. The 
first magistrate heard, in substance, the whole of the wife’s 
evidence-in-chief, which set out in detail and in chronological 
order the story of the assaults of which she complained. The 
case was adjourned. At the second hearing the parties consented 
that the notes of the evidence given at the first hearing should be 
read over to the second magistrate and that the wife should then 
swear in the witness box that that evidence was true. The second 
magistrate made an order in favour of the wife, and the husband 
appealed. 

LorpD MERRIMAN, P., said that it was a very grave disadvantage 
to any tribunal not to have been able to judge the demeanour 
of a complainant wife while giving her own story. Everything 
that had been said about the advantages of seeing and hearing 
the witnesses, whereas an appellate tribunal only read evidence 
on paper, applied a fortiori to a court which only read the principal 
evidence om paper and proceeded to hear the rest af the evidence 
viva voce. Coleshill v. Manchester Corporation [1928] 1 K.B. 776, 
was authority on the point. It should be contrasted with 
In ve Application of British Reinforced Concrete Engineering 
Co., Lid. (1929), 45 T.L.R. 186, where the emphasis was on the 
absence of any conflict of evidence. Here there was direct and 


SURVEY OF 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read First Time :— 
Air Corporations Bill |H.L.}) [16th November. 
To consolidate the enactments relating to the constitution and 
functions of the British Overseas Airways Corporation and the 
British South American Airways Corporation. 
British North America (No. 2) Bill [H.L.] [16th November. 
To amend the British North America Act, 1867, as respects 
the amending of the Constitution of Canada. 
Fife County Council Order Confirmation Bill [H.C.] 
[17th November. 
15th November. 


28th October, 1949 


Parliament Bill [H.C.. 


Profits Tax Bill (H.C.} (15th November. 
Kead Second Time : 

Auxiliary and Reserve Forces Bill {H.C. 17th November. 

Coal Industry (No. 2) Bill [H.C.) 17th November. 


Telegraph Bill | H.C. [17th November. 
Read Third Time :— 
Expiring Laws Continuance (No. 2) Bill [H.C. 
[17th November. 
Justices of the Peace Bill |H.L.., {15th November. 
London County Council (General Powers) Bill [H.C.] 
{16th November. 
In Committee : 
National Health Service (Amendment) Bill | H.C.} 
{17th November. 
National Parks and Access to the Countryside Bill [H.C.| 
[15th November. 
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detailed conflict of evidence, and the course taken was incorrect. 
As, however, the wife’s case was so clear, it would be unjust 
to her to send it back for rehearing. As was done in Coleshill 
v. Manchester Corporation, supra, the court would refrain from 
taking objection to what had happened, and the appeal would 
be dismissed. 

ORMEROD, J., agreed. Appeal dismissed. 

APPEARANCES: The husband in person; Borders (Seifert, 
Sedley & Co.). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law 


COURT OF CRIMINAL APPEAL 
REPORTING TO APPOINTED SOCIETY: “SPECIAL 
REASONS ” FOR NOT ORDERING 
R. v. Keeler 
Lord Goddard, C.J., Hilbery and Birkett, JJ. 
7th November, 1949 

Application for leave to appeal against sentence. 

The appellant was, at West Kent County Sessions, sentenced 
to eighteen months’ imprisonment for larceny. No order had 
been made under s. 22 (1) for reporting to an approved society 
on discharge, although the applicant had previous convictions 
making him liable to such an order. 

Lorp GODDARD, C.J., delivering the judgment of the court, 
said that the application would be refused on its merits. The 
justices had originally given no reasons for not making an ordet 
under s. 22 (1). When the justices refrained from making 
an order under that subsection they must say why. ‘The sub 
section provided that, in given circumstances, “the court... 
shall’’ make an order under the section, unless it otherwise 
determined. If justices did not make an order, they must state 
what special reasons they had for not doing so. In the present 
case they had stated, on inquiry, that they had not made an 
order because the machinery of finding the prisoner’s address 
after discharge would put an embarrassing burden on the society 
concerned. That, however, was a question for Parliament 
when they considered the Criminal Justice Bill. Justices ought 
in appropriate cases to make an order under s. 22 (1) unless 
there were special reasons, comparable to the special reasons 
required under s. 15 (2) of the Road Traffic Act, 1930, for not 
making an order. It would appear, however, that in the case 
of the Act of 1948, unlike that of the Road Traffic Act, the 
special reasons might be special to the offender, as distinct 
from the offence. An order under s. 22 (1) of the Act of 1948 
would be made in the present case. Application refused. 

APPEARANCES: None. 


[Reported by R. C. CaLsurn, Esq., Barrister-at-Law 


THE WEEK 


B. DEBATES , 

The Committee Stage of the Justices of the Peace Bill 
continued with Lorp Gopparp pointing out that most Recorders 
did not receive sufficient remuneration to cover out-of-pocket 
expenses, and hence it was really doing the Recorder a service to 
take his recordership away from him, ‘The difficulty of getting 
an impartial jury was a very real one in small towns, and they 
were not satisfactory places in which to have separate courts of 
quarter sessions. He supported the Lord Chancellor's figure of 
a minimum population of 25,000 for a separate quarter sessions 
Lorp LLEWELLIN thereupon withdrew his suggestion of 10,000. 

Lorp CHORLEY next moved an amendment, which was agreed 
to, regarding s. 42 of the Metropolitan Police Courts Act, 1839, 
and providing that lay justices in London should comply with 
directions by the Home Secretary as regards the class of pro- 
ceedings to be taken before them. Lord Chorley pointed out that 
under the report of the Maxwell Committee it was hoped that 
in due course lay justices and stipendiaries would sit in the sam« 
court-house so that there could be a useful interchange of work. 
A new clause was next agreed to making provision as to licensing 


authorities in such non-county boroughs as retain their com 
missions. It was also agreed that the election of chairmen and 


deputy chairmen of benches should be by secret ballot. 


A proviso was also inserted in cl. 13 (2) that there should be a 
separate magistrates’ court committee for non-county boroughs 


with a separate commission and a population of 75,000 or more, 


Lorp LLEWELLIN complained that this would mean that there 
could never be any alteration in the petty sessional division 
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between the non-county borough and the county. They would 
also have difficulty in getting a combined clerk, and they might 
also find two different scales of salaries for the justices’ clerk 
put up to the county. Lorp Jowitr pointed out that this pro- 
vision applied only to Luton, Poole and Cambridge, and was 
supported by the Roche Committee, whereupon it was agreed 
to on question. 

rhe question of justices’ clerks’ fees for settling forms, etc., for 
bodies or persons concerned in licensing matters was settled by 
providing that the prohibition against the taking of such fees 
should apply only to clerks appointed after the Act comes into 
force. It was also agreed that clerks who had served as clerks to 
stipendiary magistrates, etc., and as assistants thereto for at least 
five years should be qualified for appointment as justices clerks 
if they were solicitors at the time of appointment. The Lorp 
CHANCELLOR pointed out that meant only the man 
who deputised for the clerk and not, e.g., an office boy, and that 
this would be enforced by the fact that in these cases both the 
magistrates’ courts committee and the Secretary of State had 
to be satisfied that there were special circumstances making the 
appointment a proper one. A further new provision enacts that 
unqualified men can still be appointed as clerks up to Ist January, 
1955, if before that date they have completed ten years’ service 
in specified capacities. 7th November. 


‘ assistant 


Lorp LLEWELLIN moved to call attention to the administration 
of the Town and Country Planning Act, 1947, and to move 
for Papers. First, he said, the Act was cumbersome in its 
administration. He instanced the fact that many months were 
ometimes required before all necessary permissions could be 
obtained for the erection of an industrial establishment. Secondly, 
the compensation provisions were unjust. No global sum should 
have been fixed—the Act should have provided that all properly 
admitted claims would be paid in full. Thirdly, there was no 
incentive whatever now for an owner to sell a piece of undeveloped 
land. He could only get existing use value and could probably 
make more by continuing its existing use than by selling it for the 
user value. The exaction of 100 per cent. value of the develop- 
ment charge removed all incentive for seller and developer. Lord 
Llewellin instanced a number of cases in which, for example, 
plots of land bought in 1938 at a figure really including 
development value, now involved their owners in the additional 
payment of development charge exceeding the original price for 
the site Executors were being prevented from winding up 
estates because the Inland Revenue insisted on their waiting for 
payment if the estate contained a claim against the 


4300 million. 


A further complaint was that the district valuers, in order to 
give themselves elbow room, were asking, initially, for develop- 
ment charges grossly in excess of what they really expected to get. 
This was bad for their reputation as a body. Moreover, the 
House had inserted in the Act a provision that there would be no 
undue or unreasonable preference of one applicant over another. 
But discrimination was creeping in, e.g., in a case where the 
valuer agreed that the rental value of premises was the same for 
a bank or for a retail shop he had nevertheless charged the bank 
more on the grounds that a bank had a higher value than a 
chemist. Again, a 10 per cent. tolerance had been allowed in 
the case of additions to a house, but the valuers were demanding 
that a charge be paid for that possible extension in the future 
before they would permit the house to be erected at all. 


In reply, Lorp MACDONALD said that if premises were intended 
for use as offices by, say, an insurance company or a bank, there 
would be no difference between them as to the development charge 
which they would be asked to pay. But, as office accommodation 
was fetching extremely high prices, it would follow that a higher 
development charge would be made in that case than if the use 
intended was as shop premises. As regards the 10 per cent. 
tolerance—the 1947 Act required the Central Land Board to 
have regard to the value of the land with the benefit of the 
planning permission to erect the building. The right to extend 
by 10 per cent. free of development charge was a benefit which 
flowed from the original planning permission, and hence should 
be taken into account in fixing the original development charge. 
On the question of excessive charges—since the Act came into 
force, in 50 per cent. of the applications for assessment it had been 
found that no charge at all was pavable. Furthermore, where it 
was payable it had been agreed with the developer in 95 per cent. 
of the cases, and the other 5 per cent. were carefully reviewed at 
the Central Land Board’s headquarters to ensure that the charge 
had been properly assessed. 


If the procedure was slow, that was in part due to the fact that 
often other interested local authorities or central departments 
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had to be consulted. He concluded that, though there were 
imperfections in the working of the Act, these were not of a serious 
character and could be cured by minor amendments in subordinaté 
legislation which were already under consideration. 

16th November 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 


Electoral Registers Bill H.C. loth November. 
fo abolish autumn registers of Parliamentary and _ loca 


and for purposes connected therewith. 


government clectors, 


Read S nd Time: 
Agricultural Holdings (Scotland) Bill H.L. 
16th November. 
Charity of Walter Stanley in West Bromwich Bill [H.C. 
lSth November. 
Distribution of German Enemy Property Bill (H.C. 
15th November. 
16th November. 
15th November. 


Marriage Bill |H.L. 
Public Works Loans Bill | H.C.} 


Kead Third Time 


War Damaged Sites Bill [H.C.) ls8th November. 


B. DEBATES 
The debate upon the motion for Second Reading of th 
Married Women (Restraint upon Anticipation) Bill 
continued with Mr. BowEN saying, in support of the Bill, that the 
Hanworth Committee had come to the conclusion that it was time 
to make a clause of this kind in a settlement or will illegal. The 


1 


only valid attack on the Bill lay on the grounds of its retrospectiv: 





effect Despite all that had been said, there were still some case 
where the restraint had been put in by the settlor deliberate; 
and on good grounds. But the argument was considerably, 


weakened by the fact that there had already been retrospectiv: 
iti sphere two or three times already, e.g., th 
Bankruptcy Act, 1914, and the Law of Property Act, 1925 
There was no real difference in retrospective interference by a 
judge and retrospective interference by an Act of Parliament 
hat in the former case each individual instance would b 


J 
7 


except 
looked 

Mr. TURNER-SAMUELS opposed the Bill. He could not unde 
stand why persons having to make applications to the court to 
vary these particular clauses should be relieved of the inevitabl 
costs by a special Act of Parliament. The machinery had worked 
perfectly well ever since it had been set up in 1881. Th 
ATTORNEY-GENERAL interrupted to say that it was wrong to sa\ 
that the costs came out of the corpus—very often the married 


f 


woman had to pay the whole of the costs out of income, e.g. 


when the income wags from capital belonging to someone els« 
Mr. TURNER-SAMUELS objected to capital being made availab 
to one special group of persons. Others had to wait for their 
post-war credits or war-damage claims. It would have been 


worthier to have provided facilities for the Married Women 
(Maintenance) Bill, which sought to raise the maintenance ol 
married women from the miserable pittance which it was to-day. 
No legal body—the Bar Council, The Law Society, or any bod 
of judges—had asked for this legislation, in fact, a very important 
legal journal had criticised it very strongly indeed. 

Mr. MANNINGH BULLER also rose to oppose the Bill. He, too 
wondered why no legal bodies had been consulted about the Bil 
It was not true to say that the Bill put married women upon an 

nen and spinsters. What it did was to destr 
ction given to married women in settlements or wil 





equality 

any prot ‘ 
made before 1935 without giving any power to provide alternati 

protection to those very same women He did not agree with tl 
Attorney-General that in ninety-nine cases out of a hundred th 
restraint had been inserted without due consideration of 1t 
effect, nor did he agree with Mrs. Manning that nowadays wome! 





required no protection from rogues. Chere was an overwhelmin 
case in favour of the Bil!, but he would like it combined with the 
retention rotection in those cases whet 
protection was still ne ded. It was because he understood that 
there was no prospect of an amendment to that effect that | 
would vote against the Bill. 

Mr. Lesvit Hatt 
of that term. If we were going to term this Bill “* retrospective, 
that term would have to be conveyancing Act 


said the Bill was not retrospective in any sens« 


applied to every 
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passed in the last 700 years. What was being done here had been 
done in innumerable Acts from De Donis Conditionalibus down 
to the whole series of Acts in 1925. Contracts were interfered 
with by the Town and Country Planning Acts and by the Rent 
Restriction Acts. It was a Parliamentary duty to protect people 
from the consequences of economic storms-—it was not retrospec- 
tive legislation. [7th November. 
CC. QUESTIONS 

Mr. Turton asked the Minister of Agriculture whether his 
ittention had been drawn to the judgment of His Honour Judge 
Langman on 10th July, 1946, in the case of Meredith v. Hughes, 
and whether he was instructing the county agricultural executive 
committees to issue certificates in suitable cases where the 
applicant for possession under para. (g) of the First Schedule of 
the Rent and Mortgage Interest Restrictions Act, 1933, was the 
intended occupier and he was occupied or employed at whole- 
time work on an agricultural holding. Mr. THOMAS WILLIAMS 
replied that he was advised that a contrary opinion was expressed 
by the Court of Appeal in Munro v. Daw [1948] 1 K.B. 129. 
County agricultural executive committees had accordingly been 
advised that they should continue to refuse to entertain an 
application for a certificate where possession of a house was 
required as a residence for the farmer, and not for a person who 
was, or was to be, in his whole-time employment under a contract 
of service. 14th November. 

In reply to a question by Sir RicHAakD ACLAND, the MINISTER 
of TOowN AND CoUNTRY PLANNING said that he could not under- 
take to answer questions about individual cases involving the 
payment of development charge, which were the responsibility 
of the Central Land Board, whose views he would arrange to be 
communicated to Sir Richard. When it was pointed out that the 
case involved a question of principle Mr. Silkin undertook to 
look into the matter. In response to a further question by 
Mr. DriBERG, the SPEAKER said this was the first time that he 
had heard the reply that the Minister of Town and Country 
Planning could not answer questions on individual cases involving 
development charge and he would like to have time to consider 
the matter. In reply to further questions, the MINISTER stated 
that his reply did not mean that he was willing to answer questions 
on individual cases which involved matters of principle. They 
would remain the responsibility of the Central Land Board, but 
where questions of principle arose he would discuss them with the 
Soard. 15th November. 


Mrs. MIDDLETON asked what steps the Minister of Town and 
Country Planning proposed to take to ensure that the purposes 
of the Town and Country Planning Act, 1947, in relation to the 
sale of land were carried out, and that would-be purchasers were 
not asked excessive prices by vendors who had lodged claims 
against the compensation fund. Mr. SILkiIN _ referred 
Mrs. Middleton to the Central Land Board pamphlet ‘‘ House 1 ”’ 
and said that where approved development was being held 
up because an excessive price was being asked for the land, there 
was a case for consideration of purchase either by the local 
authority under s, 38 or by the Central Land Board under s. 43 
of the 1947 Act. Mr. RIicHARD STOKEs asked was it not a fact 
that almost invariably those who dealt in land had to pay too 
much under the regulations and that only where local authorities 
were concerned was a fair price paid ? Mrs. MANNING gave 
notice that she would raise the matter on the adjournment. 

[15th November. 


Mr. SILKIN stated that he was not aware that the Central Land 
Board had, in some instances, failed to send out forms S. 1. B. 
when requested, but in any case where the form had not arrived 
the Board would accept the information although not given on 
the appropriate form. 15th November. 

The CHANCELLOR OF THE EXCHEQUER Stated that legacies to 
residents in hard currency countries which were paid in to 
blocked accounts would not be guaranteed against any further 
devaluation of the pound. 15th November. 


Mr. SILKIN stated that charitable bodies acquiring buildings as 
homes for the aged and chronic sick should not pay more than the 
value of the land for its existing use, in which case the total cost, 
with development charge, would not be more than the charity 
would have paid before the Town and Country Planning Act, 
1947. He could see no justification for reducing the development 
charge in such cases. 17th November. 

Mr. CHuTER EpE stated that the death sentence had been carried 
out despite a strong recommendation for mercy from the jury 
In seventeen cases since Ist January, 1938, and in five cases since 
July, 1945, [17th November. 
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STATUTORY INSTRUMENTS 


Agricultural Marketing (Public Inquiry) Kules, = 1949 
(S.I. 1949 No. 2094.) 

Bath — Cheltenham — Evesham — Coventry — Leicester — Lincoln 
rrunk Road (Market Place, Evesham) Order, 1949, (S.1. 1949 
No. 2074.) 

Belper Water Order, 1949, (S.I. 1949 No. 2102.) 

Carpets (Maximum Prices) (Amendment) (No. 2) Order, 1949, 
(S.I. 1949 No, 2066.) 

Control of Iron and Steel (No. 75) Order, 1949. S.1. L949 


No. 2101.) 


Control of Non-Ferrous Metals (No. 35) (Copper, Lead and 
Zinc) Order, 1949. (S.1.°1949 No. 2087.) 


Control of Timber (No. 52) Order, 1949, (5.1. 1949 No, 2093 


Control of Tin (No. 6) (Revocation) Order, 1949. (S.1. 1949 


No. 2084.) 
Exeter—Leeds Trunk Koad (Grosvenor Road and Nottingham 
Road, Ripley) Order, 1949. (S.I. 1949 No. 2075.) 


Export of Goods (Control) (Amendment No. 7) Order, 1949, 


(S.I. 1949 No. 2095.) 


Fur Apparel (Amendment) Order, 1949. (S.1. 1949 No, 2007.) 


Halifax (Relaxation of Obligations) Order, 1949. (S.1. 1949 
No. 2078.) 

Home-Grown Apples Order, 1949. (S.1. 1949 No, 2085.) 

Imported Apples (Amendment No. 2) Order, L949. (S.1. 1949 
No. 2083.) 

Imported Deciduous Fruit (Amendment) Order, 1949. (5 


1949 No. 2086.) 
Land Tax (Assessment) Kegulations, 1949, 

These regulations came into force on 14th Novembe1 
will apply for the purposes of land tax for the land tax yea 
1949-50. They prescribe the new procedure for assessment of 
land tax and for appeals arising out of the changes made by 
Pt. V of the Finance Act, 1949. Assessment of land tax ts hence 
forth to be made by the Inspector of Taxes, instead of the Land 
Tax Commissioners as hitherto. Henceforth tax shall be payabl 
for all years, until redeemed on the 1949-50 assessment, except 
where a later assessment is made for the apportionment ot 
reduction of an annual charge. Appeals are to be settled eithe1 
by agreement with the Inspector of Taxes, or at a hearing by the 
Land Tax Commissioners. 


(S.1. 1949 No. 2063 
1949, and 


London Traffic (Prescribed Routes) (No. 27) Regulations, 1949 


(S.I. 1949 No, 2077.) 
Draft Minister of Education (Transfer of Fungtions) (Kkemoval of 
Doubt) Order, 1949. 


Retention of Pipe under Highway (Staffordshire) (No. 2) Order, 
1949, (S.I. 1949 No. 2096.) 

Retention of Pipes under Highways (Warwickshire No. 2 
Order, 1949. (S.I. 1949 No. 2098.) 

Rural District Councils (Urban Powers) Order, 1949. (5.1. 1949 
No. 2088.) 


This Order confers on rural district councils the functions ol 


urban district councils under the Towns Improvement Clause 
Act, 1847, with respect to the naming of streets and the numberiny 


of houses. 


Sack and Bag Wages Council (Great Britain) Wages Kegulation 
Order, 1949, (S.1. 1949 No, 2091.) 


Severn River Board Area Order, 1949. (5.1. L949 No. 2073. 


Stopping up of Highways (Banffshire) (No. 1) Order. (5.1, L949 


No. 2099.) 


Stopping up of Highways (Cheshire) (No. 2) Order, 1949. S.1. 1949 


No. 2103.) 


Stopping up and Diversion of Highways (Lancashire) (No. |) 


Order, 1949. (S.I. 1949 No. 2097.) 
Draft Teachers’ Superannuation (Army Education) Scheme, 1950 
Voluntary Homes (Keturn of Particulars) Regulations, 1949. 
(S.I. 1949 No. 2092.) 
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NOTES AND NEWS 


Honours and Appointments 


HeENkY LIONEL LEACH, 
Bench of the Honourabl 


fhe Right Honourable Sir ALFRED 
K.C., has been elected a Master of thi 
Society of Gray’s Inn. 


ERI 
Courts as 


Fhe Lord Chancellor has appointed Mr. PEREGRINE 
PLAtr to be an Assistant County from 
the 10th November, 1949. attached to courts in the 
London 


Registrar ol 
He will be 


area. 


Mr. GeorGe FE. Smiru has been appointed Town Clerk of 
West Ham in succession to Mr. E. ik. King. For the past four 
years he has been deputy town clerk 


Personal Notes 
W a | k S. 


Mr. Henry John Deane, of Burton Loughborough, 
Coroner for North Leicestershire, has been made an honorary 
member of the Coroners’ Society of England and Wales, in 
recognition of his twenty years’ service on the Society’s council. 
Mr. Deane was appointed coroner in 1902, succeeding his father, 
the late Mr. Henry Deane, who held the office for twenty-seven 
years. He was Loughborough magistrates’ clerk for thirty 


years, retiring about ten years ago. 


Mr. F. W. Hellewell, solicitor, of 
President of the Spen Valley Literary and Scientific Society. 
Mr. Hellewell been closely identified with the work of the 
society for vears, having been its honorary solicitor since 


19206. 


sirstall, has been appointed 


has 
many 


Captain Rk. H. Langham, magistrates’ clerk at Keading, has 


been elected vice-chairman of the Reading Rowing Club. 


Miscellaneous 
On 12th November the London Solicitors Golting Society 
beat the Bar Golfing Society, in two sets of foursomes, by seven 


games to one. 


the Pension Appeal Tribunals (England and Wales) 
(Amendment) Rules, 1949 (S.I. 1949 No. 2105), amend the rules 
of 1946 by providing for the payment of travelling expenses 
and subsistence other than medical 
witnesses ; by increasing the fees payable to medical specialists ; 
and by increasing the subsistence allowances payable to appellants 


allowances to witnesses 


aud witnesses. 


FHE SOLICITORS ACTS, 1932 TO 1941 


On the 10th November, 1949, an order made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that there be imposed upon FRANK BEATTII 
Hiywoop, of No. 48 Englewood Road, Balham, in the County 
of London, a penalty of £25, to be forfeit to His Majesty, and 
that he do pay to the complainant his costs of and incidental to 
the application and inquiry. 


Wadd 


Wills and Bequests 


H. Hosegood, solicitor, of Minehead, lett 416,657. 


Mr. P. H. Monk, solicitor, of Saltburn, left 421,275. 


Mr. Woollaston John Rigbey, solicitor, of Tanworth-in-Arden 
and Birmingham, left £83,321. 


SOCIETIES 

On Monday, 7th November, 1949, the UnireED Law Society 
held one of its periodical debates on important decisions of the 
courts. The subject was “‘ That this House considers the case 
of Hill v. William Hill (Park Lane), Ltd. (1949), to have been 
wrongly decided’’ and the debate was opened by Mr. R. 
Blackford and opposed by Mr. D. N. Keating. The leading 
speakers had prepared their arguments very carefully and a 
lively debate on the merits of the interpretation of s. 18 of the 
Gaming Act, 1845, took place. There also spoke Messrs. C. H. 
Pritchard, A. Garfitt, J. Bracewell and Miss F. Burman. The 
motion was carried by six votes to four. 


After a lapse of ten years, the NOTTINGHAM INCORPORATED 
Law Society held a dinner on 18th November. 

Mr. Justice Jones, one of the judges at the Nottinghamshire 
\ssizes, who attended the dinner with his colleague, Mr. Justice 
Lewis, commented: ‘‘ When we want good, sound advice, it is 
to our friend the family solicitor that we go. He renders a very 
vreat service to all people in this country who are unable to decide 
for themselves what course they should take.” 

Mr. C. G. Campbell, president of Nottingham Chamber of 
Commerce, responding to the toast The guests,’ which was 
proposed by Mr. W. A. Boot, emphasised the close link between 
the legal profession and private enterprise, and paid tribute to 
Nottingham solicitors for the way in which they carried on, 
despite difficult times, staff shortages, and many changes in 
legislation during the war. 

‘“T also admired very much,’ he said, “the way in which 
younger members settled down most enthusiastically to their 
peace-time responsibilities after, in many cases, very distinguished 
I venture to hope that in future private enterprise, 
your best clients. I don’t 
suggest for there should be any differentiation in 
that measure of service which is given to different categories of 
client, but | do venture these remarks in passing because I feel 
very strongly that there is some measure of undue publicity given 
to the virtues of all kinds of nationalisation and control of 
manufacture, traffic and trade.”’ 

Mr. W. G. Jacobson, vice-president of the Nottingham 
Incorporated Law Society, proposing The Bench and Bar,” 
said he was proud to belong to a profession at the head of which 
were men incorruptible and impartial, men with knowledge of 
the law and aftairs, who dispensed the law without fear or favout 
and tempered justice with mercy where mercy was due. 

Mr. Justice Lewis and Mr. W. A. Sime replied. 

Mr. Justice Jones proposed rhe Law Society ’’ and “ The 
Nottingham Incorporated Law Society.” In reply, Mr. L. S. 
Holme vice-president of The Law Society, spoke of the close 
co-operation between that body and the societies in the provinces. 

limes are when we shall have to fight for our rights 
and position,” ‘and it than ever essential that 
we should be able to speak with one voice.” 

Mr. H. Reeve Allerton, Nottingham County Court Registrar, 
also replied. 

Che dinner attended by members not only from the 
Nottingham district, but also from the law societies at Leicester, 
Derby and Northampton. 


The thirty-fifth annual festival dinner of the SoLiciTors’ 
MANAGING CLERKS’ ASSOCIATION took place at the Park Lane 
Hotel, Piccadilly, W.1, on Tuesday, 22nd November. The 
President, Mr. Sidney J. Fogden, presided, and Lord Greene, who 
was accompanied by Lady Greene, was the principal guest. 
After the dinner, Lord Greene proposed the toast of ‘‘ The 
Association "’ to which the President responded. The toast of 
‘His Majesty’s Judges’’ was proposed by Mr. Harold Nevil 
Smart, President of The Law Society, to which toast The Hon. 
Mr. Justice Romer and The Hon. Mr. Justice Devlin responded. 
Che Hon. Mr. Justice Hodson proposed the toast of ‘‘ The Ladies,” 
to which Sir Walter Monckton responded. 

Among other guests were: Lady Romer, Lady Hodson, Lady 
Monckton, Mrs. Smart, Mr. Neville Gray, K.C., and Mrs. Gray, 
Sir Laurence and Lady Dunne, Sir Alfred and Lady Holland, 
Mr. Kegistrar Wilson and Mrs. Wilson, and Mr. Registrar Pereira. 


war service. 
in the aggregate, will prove to be 
( 


> 
one moment 


coming 


he said, is mor 


Was 


MANAGING CLERKS’ ASSOCIATION announce 
Roskill, of the Middle Temple, will deliver a 
History and Practice of the Commercial Court,” 
290th November, 1949, in the Middle T¢ mple Hall. 
taken by the Hon. Mr. Justice Devlin, at 
lickets are available at the offices of the Association, 
House, Arundel Street, Strand, W.C.2. 


The SOLICITORS’ 
that Mr. Eustace 
lecture on “* The 
on Tuesday, the 
The chai 
6.15 p.m. 
Maltravers 


will be 
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